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ABSTRACT

O Considering that many crimes in modern society are motivated by the
pursuit of economic gains, it is as important to effectively deprive
offenders of the proceeds of crime as it is to punish the criminal acts
themselves.

O In Korea, efforts have been made to strengthen related systems and
legislation under this recognition. However, systemic limitations remain,
such as the absence of a unified framework for the confiscation and
preservation of criminal proceeds and the inability to seize illicit gains
without prosecution or conviction, even in cases of suspected criminal
proceeds.

O Since 1987, Australia has implemented the Proceeds of Crime Act
(POCA), a unified legal framework for the recovery of criminal
proceeds. The law was extensively revised in 2002 as POCA 2002,
laying the foundation for the current system. POCA 2002 is widely
regarded as one of the most advanced and robust laws for the
recovery of criminal proceeds, as it unifies procedures, requirements,
investigations, and post-recovery management.

O The most notable feature of POCA 2002, compared to Korea’s system,
is its civil procedure-based approach. This allows for the confiscation of
criminal proceeds independently of criminal prosecution or conviction.
The standard of proof required is also relaxed to align with civil
litigation standards rather than the criminal standard of proof.
Additionally, the law facilitates asset recovery even if the individual in
question passes away, targeting heirs or successors, thereby enabling
law enforcement to act more flexibly and effectively.

O POCA 2002 also introduces novel mechanisms, such as Pecuniary
Penalty Orders, which require payments equivalent to criminal proceeds;
literary proceeds orders, which seize profits derived from publishing or
broadcasting crime-related content; and unexplained wealth orders,
which mandate individuals with substantial and suspicious wealth to




prove its legitimate origin. These mechanisms enhance Ilaw
enforcement’s access to and confiscation of illicit assets while allowing
for adaptable responses to diverse situations.

O Nevertheless, concerns have been raised about potential conflicts with
the principles of freedom of expression and the presumption of
innocence due to the shift or relaxation of the burden of proof, as well
as risks of institutional overreach stemming from the convenience-
focused design of such systems.

O This study examines the background, structure, and framework of POCA
2002, followed by an outline of its procedural aspects. It explores the
specific features of the law, including their application requirements and
real-world cases, while addressing associated criticisms. Finally, it
analyzes the applicability of POCA 2002’s provisions to the
improvement of Korea’s system for the recovery of criminal proceeds
and assesses the feasibility of their adoption.
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11) Edward Greaves, Proceeds of Crime Act 2002 (Edward Greaves: Barrister, Perth)

<https://egreaves.com.au/proceeds-of -crime>
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16) Proceeds of Crime Act 2002 (Cth) s92(2)
17) Proceeds of Crime Act 2002 (Cth) s295-296
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19) Australian National Audit Office, Proceeds of Crime (Report No 43, 22 March 2017) 38-43.
This governmental power derives from the Proceeds of Crime Act 2002 (Cth) ss 298-298F
(programs and grants to states and territories for expenditure on law enforcement, drug

treatment, etc)
20) In addition to funding law enforcement agencies, program funded by the POCA include crime

prevention projects such as graffiti prevention and removal, as well as research funding for
the Australian Institute of Criminology and Attorney-General’s Department: Australian

National Audit Office, Proceeds of Crime (Report No 43, 22 March 2017) 41-43.
2D “RAbEo ouo] tigte] LR SAE S Abgho] ofd e did E4E oWl st
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POCA 2002, s 315

315 Proceedings are civil, not criminal
(1) Proceedings on an application for a srestraining order or a sconfiscation
order are not criminal proceedings.
(2) Except in relation to an offence under this Act:
(a) the rules of construction applicable only in relation to the criminal law do
not apply in the interpretation of this Act; and
(b) the rules of evidence applicable in civil proceedings apply, and those
applicable only in criminal proceedings do not apply, to proceedings under
this Act.

315 EXt= AL Ot BIAIZ Xest
(1) 2™ HHOILt 2= Y MFHO &8 EXt= A EXOF OFLICH
(2) Ol Hol HE HxI2 2 FRE HMASGHD,

(a) S 2HHMNAME HEBL = ol #22 0 B H&0 HEEX A=Ch.

el

(b) O &0l & EX0l= CIAL AS0 HEE=E SH 720 HEEMH, AL

A0 HEEHE SH #A2 HELX Y=,

9 FHL Fal o ol WA B4 AAE AAE ey #F B 9
wolx ebx Wxe) EdE W4, Bl AAE T AeA AAT 5
99t

= Sh} FRY BE FRe 2o 2R ¥ S4 2 FAel ua 53
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POCA 20021 MHE AXE FAAE A A2 srgs Aga
of WA el $2¢ 3, WA HAAS U £5P9E Foun ui
G0 #4471 TPs RS s 1A Fa AT

22) Evidence Act 1995 (Cth) s 141 (1): “In a criminal proceeding, the court is not to find the
case of the prosecution proved unless it is satisfied that it has been proved beyond

reasonable doubt.*
23) Evidence Act 1995 (Cth) s 140 (1): “In a civil proceeding, the court must find the case of a party

proved if it is satisfied that the case has been proved on the balance of probabilities.*

24) il vhef Wl =He| Aol Pt Aol vhek Bzl o] Fol W Al7le] Al A4t
& S ok B ol AR ST B Aol dE Aol HAHY oY 17} v}
of whulf WM AAF AL, A4, WE T FAAH AL Gl diAE dFol AH AT

e & 9



POCA 2002, s 325

325 Effect of a person’s death

(1) Any notice authorised or required to be given to a person under this Act is, if the
person has died, sufficiently given if given to the person’s legal personal
representative.

(2) A reference in this Act to a person’s *interest in property or a thing is, if the person
has died, a reference to an interest in the property or thing that the person had
immediately before his or her death.

(3) An order can be applied for and made under this Act:

(a) in respect of a person’s *interest in property or a thing even if the person has died, and

(b) on the basis of the activities of a person who has died.

9 #39 & shA
325 Alge] Agoz A FTF
(1) ol wol wat Aol ALFES SAHAY 278 SAL A sfelol
AR A9 S AR WA oA AP s
() 7H2lo] AlEE A%, of oA Q) AjAtolLt 271 Ei
AFe s AAelol Ak AHe] FEE Aatolut 271 £ 1 xRS ofujdich
(3) ol Woll we} ok e WP AL, R & 9k,
(a) 7hQlo] AFUIHEIRkE, Ajatol Lt 2710] cht 7jQ19] olsfo] stol,
(b) AFeEt Aol ZEo] 7]Asto]

webd weF WAE AXE AR AgSntn steas 1o WA hea
g U2 AAE ootz £ 91, Aol FEHUE I FAAe] AT 3

Aeu AES 7Eo R SdEAE IPd & vk

A== GARZE AR A WHHFYS S5t
POCA 2002 A 7144y 3348 Q93
FALALS] Ayt FEE A W

25) HHAA,

i

HETAE =90 # HZ dHsE 2 AdEe, Hx AT A12022. 2)
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courts have accepted that these orders are civil

9

[16], 493 [17] “Despite imposing a ’'penalty’.

in nature, reflecting the legislature’s conscious attempt to make fines available in certain

circumstances while avoiding the harshness and stigma of conviction.”
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POCA 2002, s 115

115 Simplified outline of this Part

If certain offences have been committed, pecuniary penalty orders can be made, ordering
payments to the Commonwealth of amounts based on:

(a) the benefits that a person has derived from such an offence; and

(b) (in some cases) the benefits that the person has derived from other unlawful activity.

(It is not always a requirement that a person has been convicted of the offence.)

9 779 22 A
115 o] Ao] 723 7he

J

gror Was} ARelAl AL, A ofelo] 1A% ML ARHEE st WA
WAHYol WY 4 .

(a) 71910] WAE §3] A5 o]

(b) (22 A9l Aol 1 9 BEH TE
73
=

(2 Atgol Halo dis w&H

() BHFATTY B AFo] 91e 2

(b) oteh &7 F 3 o)) A& BFH A

W
ri
iy,
flo
(2
34-9_4
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oL
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>
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Av)
b
o
19
=2
fu)
%

() TAAT} AaTEEE

(i) FAA7} S 3 (Serious offence)E A A2 -

9 (@) AN, AL PEAL 43 BAL B FP PUL 1 WAL

27) A court with proceeds jurisdiction must make an order requiring a person to pay an amount
to the Commonwealth if : (a) a proceeds of crime authority applies for the order, and (b)
the court is satisfied of either or both of the following: (i) the person has been convicted of
an indictable offence, and has derived benefits from the commission of the offence; (i) the
person has committed a serious offence.
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T SHEE AAE B, FAIAY FHRBE glol: BEE WE
A== grgsta At o A+
AAPE AL SAMA S mEug, T 7ol FHFEE AdMeA oA Fd tF
He YA oA AATE gles HE FH(proved beyond reasonable doubt)
o] ofYe} FA-42 Y= (proved on the balance of probabilities)ell °]3
o7 YAl &3t W T Wt dFe] LEAAE A =obA
A7 AA doerg ol A HlE AT EebA wwol e Ao
Aysteigts HHFANFS A HEE ¢ UEF A= HaF s +

Aoz & & Sl

e rfr

POCA 20029 A = A4+ EFAIEE 43 Part 2-59 A ZFoA o] A

28) Proceeds of Crime Act 2002 (Cth) s120
29) Jordan English, Sam Hickey and Simon Bronitt, Federal Proceeds of Crime Law (2024),

[10.140], footnote 38
30) 9 25)°F e Ed9 [10.150] F&
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POCA 2002, s151

151 Simplified outline of this Part

If certain offences have been committed, literary proceeds orders can be made, ordering
payments to the Commonwealth of amounts based on the literary proceeds that a person
has derived in relation to such an offence. (There is no requirement that a person has

been convicted of the offence.)

19 #5222 a4
151 o] o] 7Herat e

SRS WAL APRA A9, T uEe wstel faE 2% 2] 7|3 e
AL APl ABIES sh FW 2 YYol U 4 ok (FAA} T
WA 8] 98 WAL WS A2 ATA| gherh

o] Aol A ‘Literary proceed’ ®] Ao, /Mol & E& HYE EEstL 7]
a2 (=Y HECd Wt Zad A sigste A9t 2ddThHE
AAE Aoz iy 2oz wAZE JiQle] o Ee 1 F3HO 4Ee
ol MY = A FHo=m H AR, ALGH ouA Ee o, &2dE A4
st= mHo], golB ), £ £ JHFE Tl FHHLE de BEE

ole} g ofwghe}an

W WY ohet 9)Fe] WE AT ANAPYAS
ool A9 1 folol 5F ulelA WASRAL EFZ o
| e

;

g WA= =5 W
Ego] Huy, vk 1

oJedo] A AEHAY Hgo] ALH EA AE7} o] A7)

31) Proceeds of Crime Act 2002 (Cth) s153(1), s153(2)
32) Proceeds of Crime Act 2002 (Cth) s153(3)
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J o ]

o 1L%7}

53 doll A A 9o AFHEA 1 o] 3?:72—01]/‘1 %ﬂmzl Fhte Aol

Atk 2y AEdE tiyede] Fate Agyedel A4 g ddsiuA A
Ul
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33) AHdl Q°F &4 The Court of Appeal of the Supreme Court of Queens land’s judgement in
Director of Public Prosecutions (Cth) v Corby [2007] 2 Qd R 318 ¥ Jordan English, Sam

Hickey and Simon Bronitt, Federal Proceeds of Crime Law (2024) [11.280] [11.290]
34) Schapelle Corby and Kathryn Bonella, My Story (Pan MacMillan Australia, 2006)
35) Natalie Skead, 'Hear No Evil, See No Evil, Speak No Evil..and, Read No Evil: Confiscation of

Literary Proceeds Under Australian Criminal Property Confiscation Legislation’ (2018) 92
Australian Law Journal 360, 368; Australian Law Reform Commission, Traditional Rights and
Freedoms-Encroachments by Commonwealth Laws (Report No 129, December 2015) 508 [19.62].
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(2) David Hicks A}7137)
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36) AZFAHI GARF Atold] o]} e o)y} 73 o] = POCA 20020 &A% S+A=7)
AP 2Fo] 7] Zolth. POCA 2002 s3169A4+ BAMAZE ot HE o] Seadd g
Mol =)= (Consent orders)oll thall FA 3t Ut

37) Al 29F &3] Jordan English, Sam Hickey and Simon Bronitt, Federal Proceeds of Crime

Law (2024) [11.300] [11.310] [11.320]
38) ‘David Hicks: Australia Violated His Rights by Jailing Him After Guantanamo Transfer-UN

Experts’, United Nations Human Rights Office of the High Commissioner (Press Release, 17
February  2016)  <https://www.ohchr.org/en/press-releases/2016/02/david-hicks-australia-violated-
his-rights-jailing-him-after-guantanamo>.

39) Anti-Terrorism Act 2004 (Cth) sch 1 item 26.

40) Hamdan v Rumsfeld, 548 US 557 (2006)
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41) ’"Australian Government Drops David Hicks Book Profit Case’, The Guardian (Online, 24 July

2014) <https://www.theguardian.com/world/2012/jul/24/david-hicks-australia-drops-case>.
42) Australian Law Reform Commission, Traditional Rights and Freedoms-Encroachments by

Commonwealth Laws (Report No 129, December 2015) 509 [19.64]-[19.65]
43) Graham Virgo, The Principles of the Law of Restitution (Oxford University Press, 3rd ed,

2015) 533-534

44) Proceeds of Crime Act 2002 (Cth) s157, sl Z&EolA+ FAATE 714" HH o s F3
HA S Bgtthe Mol dld HF e BHEd HAY AP FfHE A IS HHA
F=vgx 74 A (YE: The fact that a person has been acquitted of an offence
with which the person has been charged does not affect the court’ s power to make a

*literary proceeds order in relation to the offence.)
45) Lucas Bastin, 'David Hicks and Australian Proceeds of Crime Legislation: Can He Sell His

Story?’ (2009) 37 Federal Law Review 313, 317.
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POCA 2002, s154

154 Matters taken into account in deciding whether to make literary proceeds orders
In deciding whether to make a literary proceeds order, the court:
(a) must take into account:
(i) the nature and purpose of the product or activity from which the literary proceeds
were derived; and
(i1) whether supplying the product or carrying out the activity was in the public interest;
and
(iii) the social, cultural or educational value of the product or activity; and
(iv) the seriousness of the offence to which the product or activity relates; and
(v) how long ago the offence was committed; and

(b) may take into account such other matters as it thinks fit.
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(i) AMAkE soo] md AEold 259 A 54, 18

(i) AFS SEstAY 252 o8 Zlo] 3o RYsh=A] off, 2131
(i) AFolut &5 AtelA, wobA, e w55 7HA], 131

(iv) AlE Ee 250 ddd a9 A48 A=, 221

(v) slig HE7E 2AHA] dopy e HA=A], 221

(b) AYstil BaH= 718 24 138 4 o

7F A8

POCA 20029 7p& REAHR] A= F sUHEA SH=ILBAE =54
(Unexplained wealth orders)7} It} o] A=+ FHAS=Z HE53A] B2
= oA Atel dis FAAZE 1 EA47F g eles A= A
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POCA 2002, s179A

179A Simplified outline of this Part

This Part provides for the making of certain orders relating to unexplained wealth.

A preliminary unexplained wealth order requires a person to attend court for the purpose
of enabling the court to decide whether to make an unexplained wealth order against the
person.

An unexplained wealth order is an order requiring the person to pay an amount equal to
so much of the person’s total wealth as the person cannot satisfy the court is not derived

or realised, directly or indirectly, from certain offences.

9 A3 =2 s1H)
179A ©] nsq 7}%3 e

T e 2HEEY A BFAEe g A s r]Ee ¥4
2 Jidel Wx A3yl Aol ofEshr] wiEel A HH

z7 ¢ n9A o] WMz APogRE YA AgE SAstE AAFE e

16) 1%, WHFABEAE U ANFL AT - BF AL FHOE -, TIFAYA =F

F(2018. 12.), #46%
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47) Jordan English, Sam Hickey and Simon Bronitt, Federal Proceeds of Crime Law (2024) [12.10]
48) Smith M & Smith R 2016. Procedural impediments to effective unexplained wealth legislation

in Australia. Trends & issues in crime and criminal justice no. 523. Canberra: Australian
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() A court with proceeds jurisdiction must make an order (an unexplained wealth
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(a) the court has made a preliminary unexplained wealth order in relation to
the person; and
(b) the court is not satisfied that the whole or any part of the person’s
wealth was not derived or realised, directly or indirectly, from one or

more of the following:

1) an offence against a law of the Commonwealth;
(i1) a foreign indictable offence;

(iia) a relevant offence of a participating State;

(ii1) a State offence that has a federal aspect;
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