- THE UNIVERSITY
saad) OF QUEENSLAND

AAAAAAAAA

CREATE CHANGE

Pro Bono Centre

Intersection of
Evidence Law and
Indigenous Laws and
Customs:
Perspectives from
New Zealand and
Canada

Research Report to the
Queensland Law Reform
Commission

June 2026




Authors

Student Authors John Birrell
Finbar Curran
Emily Lee
Sofia Martin
Flynn Nixon
Giaan Robinson
Molly Webster

Xavier Woodgate

Nole

This work is licensed under a Creative Commons Attribution-Non
Commercial Licence. This allows others to distribute, remix,
tweak and build upon the work for non-commercial purposes with
credit to the original creator/s (and any other nominated parties).

Disclaimer

The paper is intended to give general information about the law. It has been prepared
by law students and the content does not, and cannot, constitute legal advice. To the
maximum extent permitted by law, the University of Queenslandand the
contributors to this paper are not responsible for, and do not accept any liability for,
any loss, damage or injury, financial or otherwise, suffered by any person acting or relying
on information contained in or omitted from this paper.

The University of Queensland make no claims, guarantees or warranties about the accuracy, completeness, timeliness,
quality or suitability for a particular use of this information. It is the responsibility of the user to verify the accuracy,
completeness, timeliness, quality or suitability for a particular use of this information.



Table of Contents

1.0 EXECULIVE SUMMANY......cciiiiiiiiriiir s s an s s s e e e e e e e e n e mmn e nne e 4
2.0 Research Methodology ..........ccciiiiiininnisir s 4
3.0 New Zealand Background — The Relationship Between State Law and Tikanga Maori .......... 5
B TR T T o =T o I 5
3.2 Extent of ReCOgNitioN.........ccciiiiminiiniir s 6
B N [ T o - T 7
4.0 New Zealand as @ Case StUY ........cccuiiiriiiiminiiniin s s s s sss s s ssms s 8
4.1 Judicial DevelopmeNnt ........... s 8
4.2 Evidentiary Treatment of TIKaNga .........cccciriiriniiminir s s ssssns s 10
4.3 Barriers within the Evidence Act 2006 and Common Law Evolution...........ccccceeeminiinnnisnnnnne 12
4.3.1 Opinion and EXpert EVIAENCE ........cccccciireeriiriiscssressssssssressssssssesssssssssssssssssssssssssssssssssssssessnns 12
4.3.2 Oral Testimony in t€ re0 MAOTKi ........cciriimiriirinii i 13
4.3.3 Reliability and Relevance...........ccccveiiiiniieiisis s s 14
4.4 Treatment by the Courts ... 14
5.0 Recommendations and CONCIUSION ..o s 16
6.0 Canada Background — Indigenous Evidence Law in Canada ..........cccccervvicierernnscsneennssssneeennnns 18
6.1 Reception of English Law and Indigenous Law...........ccccuceiriimminnniennissnnssssssssssssssnans 19
L 07 I =T 1= 20
6.4 Legal PIUraliSm .......ociieiiiicre s 21
6.4.1 Relevant Legislation ..........ccccceiiiiiiniiiiiis s s 22
LT ST € Lo Y T T 23
6.4.3 INAIgENOUS COUILS ........coiiiiiiiniriir i ns s as e mn s e ar s amn e e an s s s ann e nnnnnans 24
7.0 Evidentiary Treatment.........cccciiiiiiiini s 25
7.1 Tests for Proving Aboriginal Rights and Title..........ccccociiiininiincc e 26
7.2 Onus of Proof and Standard of Proof...........ccccciiinnniin s 28
7.3 Hearsay EXCEPLIONS .......coiiiieiiiiniinniiiiissrs s s s s s s s s s nn s s ns s e nassannn e snss 29
4% TR B0 - 1 1= o 30
7.3.1.1 The Oral History and Elder Evidence Protocol ..........cccccoiniiminimnnniininsnisss s 33
7.3.2 ANCIeNt DOCUMENLES .....coiiiiiiieeiriisiers s an e s ann e s s s an e e s e nans 35
7.3.3 Academic Sources: History and Anthropology ..........cccceimiiimminsmnniinisn e 35
A 30 = oY= o V7T 1Y 4T 36

30T 0o T 3 Lo (1 1= oY o 37




1.0 Executive Summary

This report examines how Aotearoa New Zealand and Canada recognise Indigenous laws and
customs within their evidence law frameworks, offering comparative insights for the
Queensland Law Reform Commission’s review of the Evidence Act 1977 (Qld). In doing so,
this report will examine the approaches adopted in New Zealand and Canada, offering
comparative insights into forms and limits of recognition, evidentiary treatment, and practical
impacts.

In Aotearoa New Zealand tikanga forms part of the common law, capable of informing statutory
interpretation, guiding judicial discretion, and influencing the development of common law
principles. Canada, by contrast, recognises Indigenous law and custom mainly through
constitutional protection. Sections 25 and 35(1) of the Constitution Act, 1982 recognise and
affirm existing Aboriginal and treaty rights, while the 2021 Declaration on the Rights of
Indigenous Peoples Act requires Canadian laws to be aligned with the UN Declaration on the
Rights of Indigenous Peoples.

In respect of evidence law, both jurisdictions occupy a middle ground. Neither treats
Indigenous laws and customs as merely factual in every case, but neither gives them full
equality with statute. New Zealand has moved further doctrinally, as tikanga is now recognised
as a source of law capable of informing enforceable rights and obligations. However,
evidentiary practice has not fully caught up, with tikanga usually proved through expert
evidence under ss 24-26 of the Evidence Act 2006 (NZ), rather than being treated as law.
Similarly, in Canada, Indigenous rights operate constitutionally, but specific rights must still be
proven as facts, under the common law Van der Peet and Baker Lake tests. Once proven to
the civil standard, those rights attract constitutional protection.

As a result, both jurisdictions reveal practical risks. In New Zealand, Indigenous knowledge
may be distorted when translated into adversarial evidence, particularly where oral tradition,
intergenerational knowledge and community authority are tested through cross-examination
or filtered through formal academic expertise. Canada has developed stronger procedural
responses, including the Elder evidence, Oral History Protocols, site visits, ceremony and
more flexible hearsay standards following Mitchell v MNR, although these still operate within
a non-Indigenous legal system. Overall, for Queensland, New Zealand offers the stronger
common law model of recognition, while Canada offers more developed evidentiary
accommodations.

2.0 Research Methodology

For the New Zealand research group, we began our work by reading a series of journal articles
and watching lectures provided by Bridget Burton, following brief consultation. Following this,
we examined (and heavily relied upon) the New Zealand Law Reform Commission's He
Poutama report. This was then read alongside the landmark decision in Ellis v The King [2022]
NZSC 115, where the Court confirmed that tikanga forms part of the New Zealand common
law. Beyond this, we relied on case law, particularly recent decisions of the New Zealand
courts engaging with tikanga Maori, alongside statutory materials and secondary commentary
from legal academics and practitioners working in this field.




For the Canadian research group, research began by reading a textbook on Canadian
evidence law. After this, major journal articles on evidence law and its treatment of Indigenous
law were read. This gave rise to a broad sense of the case law. From this, landmark cases
were read. Finally, cases citing these were researched to gain an understanding of their
treatment and the status of the common law.

There were several limitations to both groups’ approaches. First, none of the authors are
themselves Indigenous, nor do any of us hold personal or cultural connection to Aotearoa New
Zealand, Maori communities, Canada nor Canadian Indigenous communities. As non-
Indigenous researchers writing about the treatment of tikanga and Maori evidentiary practices
in the New Zealand courts and Indigenous law in Canadian courts, our engagement with this
material is necessarily mediated and partial.' Second, in New Zealand, the case law in this
area is rapidly developing, and our analysis reflects the position as at the time of writing, as
best understood by the authors. For Canada, the relevant legal tests are relatively stable now,
so this problem is less pronounced. Nevertheless, the application of the tests is still
crystallising. Third, we were limited to the time available during our weekly meetings. Indeed,
with more time and regular meetings, there could have been more collaboration between the
New Zealand and Canada teams, which may have produced a more granular, comparative
analysis.

3.0 New Zealand Background — The Relationship
Between State Law and Tikanga Maori

3.1 Sources of Law

New Zealand’s legal system is formally grounded in state-based sources of law, including
statute, common law, and evidentiary frameworks such as the Evidence Act 2006. Within this
framework, courts rely on codified rules to determine the admissibility, presentation, and
weight of evidence, including expert evidence.

Tikanga Maori exists as a parallel and foundational source of law. It operates as a normative
system grounded in values such as mana, whanaungatanga, meaning relational obligations,
and tapu, meaning sacred restrictions.? Collectively, these values regulate behaviour and
social order and therefore exhibit characteristics analogous to legal rules and principles.®

In Ellis v King, the Supreme Court delivered a landmark judgement recognising that tikanga
may be relevant to the development of New Zealand common law, statutes, regulations and
the policies and processes of public bodies.* Peter Ellis, a Pakeha childcare worker, had been
convicted of sexual offences against children. Although this appeal was granted, he died
before it could be heard.® The Supreme Court was therefore asked whether the appeal could
proceed posthumously. Tikanga was raised at the Court’'s own suggestion, despite neither
Ellis nor the complainants having Maori whakapapa or genealogical connection.®

" On this point, the New Zealand group is immensely grateful to Bridget Burton, whose guidance helped us navigate this
cultural and contextual gap and directed us toward sources that reflect Maori voices and perspectives where possible.

2 Rewa Kendall, ‘How Might Tikanga Concepts Inform the Use of Maori Knowledge as Expert Evidence?’ (2021) 8 Te Tai
Haruru Journal of Maori and Indigenous Issues 166, 168-9; Te Aka Maori Dictionary (online at 21 May 2026) ‘tikanga’ (def 1)
% Ibid.

4 Ellis v The King [2022] NZSC 114, 38 [116].

5 Ibid 2 [1].

% Ibid 29 [94].




The Court directed the parties to convene a wananga, or collective expert conference, of
tikanga experts. Those experts produced a Statement of Tikanga affirming that, under tikanga,
a person's mana and reputation continue through their whakapapa after death, giving the
deceased's family a legitimate interest in clearing their name through the concept of ea, or the
restoration of balance.” Mana was described as one of the fundamental principles of tikanga,
referring to concepts of power, presence, authority, prestige, reputation, influence and
control.® The Crown argued, also by reference to tikanga, that the complainants’ interests in
finality should prevail.

The majority allowed the appeal to proceed, with each of the three majority judges
incorporating tikanga principles into their reasoning in different ways. The Court was
unanimous that tikanga forms part of the common law. The tikanga framing of the continuation
question, particularly the restitution of mana, was widely perceived as having been vindicated.

This recognition was further developed in the Law Commission’s 2023 study paper He
Poutama, which recommended reforms concerning the admission of matauranga Maori and
tikanga as evidence.® Concepts such as mana were described as having metaphysical
features combining notions of psychic and spiritual force, vitality, recognised authority,
influence, prestige, power and the ability to control people and events.

Tikanga Maori is not merely cultural practice. Rather, it constitutes a jurisprudential system in
its own right, described extra-judicially as ‘the first law of Aotearoa’ governing kin-based
communities." It derives its authority from intergenerational knowledge, oral tradition, and
communal practice, rather than formal institutions or codification.

However, tikanga most commonly enters the courts indirectly as expert evidence, or pukenga,
rather than as an independent source of law."? This positioning reflects a structural hierarchy
in which state law retains primacy, and tikanga is mediated through evidentiary rules, rather
than recognised as a co-equal legal source.

3.2 Extent of Recognition

The recognition of tikanga in Aotearoa New Zealand has evolved significantly but remains
partial and asymmetric. The decision in Ellis and subsequent jurisprudence represent one of
the most substantive recognitions of any Indigenous legal system in the common law, moving
beyond a purely fact-based treatment of tikanga. However, full recognition in the sense of legal
equality between tikanga and statute law has not been achieved.

Post-Ellis, the courts treat tikanga as a source of law rather than merely as fact in certain
circumstances. Tikanga can generate enforceable rights, duties and obligations, and may
inform and shape the development of common law principles. However, tikanga is not
equivalent to statute. Where Parliament has expressly extinguished or limited a tikanga-based
right, or where statute clearly occupies the field, tikanga gives way. The Marine and Coastal
Area (Takutai Moana) Amendment Act 2025 provides a recent example with Parliament

7 Ibid 26 [85], 43 [129]-[130].

8 |bid 59 [185]; Te Aka Maori Dictionary (online at 21 May 2026) ‘mana’ (def 2).

® Te Aka Matua o te Ture Law Commission, He Poutama (Study Paper No 24, September 2023).

'° Ibid, 71.

" Joseph Williams, ‘Lex Aotearoa: A Heroic Attempt to Map the Maori Dimension in Modern New Zealand Law’ (2013) 21
Waitkato Law Review 1, 7.

2 Te Aka Matua o te Ture Law Commission, The Third Review of the Evidence Act 2006 (Report No 148, February 2024) 36-7.
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resetting the statutory test for customary marine title in a way that partially curtailed judicial
expansion of tikanga-based rights."

In court proceedings, tikanga is typically established through expert evidence under ss 24—26
of the Evidence Act 2006. This means that, procedurally, tikanga is still often treated as a
matter-of-fact requiring proof, rather than as a legal rule of which courts may take notice.
Courts cannot take judicial notice of tikanga in the same way that they take notice of statute.™
This places an evidential burden on parties seeking to rely on tikanga that does not apply to
parties relying on common law or statute.

Expert evidence based on experience may also be limited where an expert lacks formal or
specialised qualifications, particularly where the relevant knowledge is conventionally
recognised through formal education.’® Where experience is the basis of knowledge, the
absence of formal education may preclude its categorisation as ‘expert’ evidence, particularly
where similar knowledge is commonly supported by formal qualifications.®

Although courts have acknowledged tikanga as customary law, its jurisprudential status is not
fully realised in adjudication. Rather, tikanga is typically treated as factual context, rather than
binding law and remains subordinate to statute and common law, particularly where there is
inconsistency. Tikanga can vary by iwi, hapd and rohe (region), meaning that courts must
navigate1§:omplex intra-group variations and avoid giving primacy to one group's tikanga over
another.

Recognition is further limited by institutional factors. These include judicial capacity and
cultural competency, given the limited expertise in tikanga across the judiciary.'® Procedural
constraints may also arise where adversarial processes and open justice principles conflict
with the tapu nature of Maori knowledge and the mana of knowledge holders. The
underrepresentation of Maori perspectives within legal institutions affects how relevance and
reliability are assessed.

3.3 Impact

The majority in Ellis v King was sensitive to the risk that tikanga may be distorted when applied
by courts insufficiently familiar with its subject matter. The Court emphasised that ‘care must
be taken not to impair the operation of tikanga as a system of law and custom in its own right’."®
By requiring Maori knowledge to conform to Western evidentiary standards, the law risks
excluding valuable sources of knowledge, particularly those grounded in oral tradition, or
community authority. The mischaracterisation of tikanga may reduce it to fragmented ‘facts’
rather than recognising it as a coherent legal system.?

Even where tikanga is acknowledged, its influence is often confined to procedural or
contextual matters, rather than substantive outcomes. This reinforces a hierarchy in which
state law determines outcomes while tikanga operates only within the boundaries set by that

3 Te Aka Matua o te Law Commission, He Poutama (n 8) 190. See also Trans-Tasman Resources Ltd v Taranaki-Whanganui
Conservation Board [2021] NZSC 127.

4 Natalie Coates, ‘The Recognition of Tikanga in the Common Law of New Zealand’ (2017) 5 Te Tai Haruru Journal of Maori
and Indigenous Issues 25, 27-8.

S Te Aka Matua o te Ture Law Commission, The Third Review of the Evidence Act 2006 (n 11) 36-37.

6 Rewa, ‘How Might Tikanga Concepts Inform the Use of Maori Knowledge as Expert Evidence?’ (n 1).

7 Te Aka Matua o te Law Commission, He Poutama (n 8) 10.

8 Te Aka Matua o te Ture Law Commission, The Third Review of the Evidence Act 2006 (n 11) 41-42.

' Ellis (n 10) [120], [122] (Glazebook J), [181] (Winkelmann CJ), [270]-[272] (Williams J).

20 |bid [116], [119] (Glazebrook J), [183] (Winkelmann CJ), [261] (Williams J).




system. The interaction between tikanga and state law therefore generates ongoing tension.
Tikanga emphasises collective relationships, relational obligations and community-based
values, while state law often prioritises individual rights and precedent. Similarly, tikanga
prioritises respect, while legal processes emphasise openness and adversarial testing. These
tensions demonstrate that although the recognition of tikanga has expanded, its incorporation
into state law remains constrained by the structures and evidentiary demands of the common
law system.

4.0 New Zealand as a Case Study

4.1 Judicial Development

The judicial development of tikanga has been a long process, spotted with significant decisions
incrementally increasing the reception and integration of tikanga evidence into the common
law of New Zealand.

In the 2003 case of Ngati Apa v Attorney-General, which concerned tribal customary interests
(including private freehold titles granted by the Maori Land Court), the Court of Appeal of New
Zealand held that tikanga must be viewed from a Maori perspective, and cannot be forced into
English common law.?" This decision recognised the complexity and adaptability of tikanga as
a system of law.

In the 2012 case of Takamore v Clarke, which concerned the place of tikanga in the law
relating to burial, the Supreme Court of New Zealand held that, where tikanga forms part of a
person’s heritage, the common law of New Zealand is not displaced by tikanga, but the
common law does require reference to tikanga in forming an evaluation.?? This approach
involves weighing the tikanga values alongside other values material to the dispute.? In Paki
v Attorney-General, decided in the same year, the Supreme Court of New Zealand reaffirmed
the Ngati Apa approach in relation to a customary property interest in a river.?* Following these
decisions, courts began considering tikanga values ‘where appropriate to do so in the

circumstances’.®

In the 2021 case of Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board
[2021] NZSC 127, the Supreme Court held that statutory reference to ‘existing interests’
included tikanga-based interests. Significantly, this decision concluded that tikanga would be
the applicable law under the relevant Act, and that tikanga-based customary rights and
interests were existing interests.?

2 Ngati Apa v Attorney-General [2003] NZCA 117 (‘Ngati Apa’), [49] (Elias CJ). The decision’s significance is akin to the
recognition of native title in Mabo v Queensland (No 2) (1992) 175 CLR 1: Andrew Erueti, ‘Ngati Apa and the Environmental
Management of New Zealand’s Coastal Marine Area’ (2005) 5 Hors Serie 235, 236.

22 Takamore v Clarke [2012] NZSC 116, [164] (William Young J).

= |bid.

2 paki v Attorney-General [2012] NZSC 60, [18]; there, the Supreme Court of New Zealand also affirmed the weighting from
Ngati Apa, which requires that to the extent that tikanga gives rise to cognisable interest, there is no presumption in favour of
contrary, non-tikanga values, at [47] and [86].

2 New Zealand Law Commission: Te Aka Matua o te Ture, He Poutama (Study Paper 24, September 2023), 145.

% Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2021] NZSC 127 [149]-[155], [169] (William
Young and France JJ), [237] (Glazebrook J), [296]-[297] (Williams J), and [332] (Winkelmann CJ).

8




The decision of the Supreme Court of New Zealand in Ellis v The King marked a substantial
improvement from the orthodox treatment of tikanga evidence.?” As established above, in Ellis,
Mr Ellis’ reliance on tikanga was not attached to cultural heritage; he was not Maori. Rather, it
was argued on the basis that tikanga was an extant part of New Zealand law. The Court
accepted this argument, and was unanimous in its view that ‘tikanga has been and will
continue to be recognised in the development of the common law of Aotearoa/New Zealand
in cases where it is relevant’.?® Importantly, the Court noted that 'courts must not exceed their
function when engaging with tikanga ... care must be taken not to impair the operation of
tikanga as a system of law and custom in its own right’.° A crucial part of the decision in Ellis
was the Supreme Court’s overruling of the Loasby approach, which dictated the relevance of
customs giving rise to enforceable rights only where they satisfied a specific criterion. The
court labelled the persistence of the Loasby and similar approaches ‘colonial relics with no
place in modern Aotearoa’.*® While Ellis significantly developed the common law treatment
past Takamore, tikanga was still not decisive or expressly incorporated into the majority’s
test.®! This leads to a question of how much weight the courts, in practice, afford tikanga.

The significance of the decision in Ellis was immediately observable. In the 2022 case of
Wairarapa Moana Ki Pouakani Inc v Mercury NZ Ltd (decided not long after Ellis), the
Supreme Court used tikanga evidence to assess the prospect of resumption of lands ‘in favour
of an iwi who were not traditional mana whenua (Ngati Kahungunu ki Wairapa)'.*?a

Separately, in 2022, the High Court of New Zealand in Ngati Whatua Orakei (No 4) explicitly
recognised tikanga as a ‘free-standing legal framework’ within Maori society. That is, as
‘operating as law in its own right without regard to state law rules for incorporation’, though the
Court there noted that tikanga did not bind the Crown or the common law that binds the
Crown.* This decision pre-dates Ellis by six months, and does not make any claim as to how
tikanga interacts with common law. Rather, its significance is apparent in the court’s
recognition as tikanga as a distinct, operative law on Maori society.

Following the development in Ellis — and despite the protestations of politicians —** tikanga
principles have continued to be considered and applied by courts.*®

Through these judicial developments, the common law has thus grown to recognise tikanga
as customs, values, law, a source of law and a principles-based system of law.

27 See Bridget Burton, ‘The rise of tikanga in Aotearoa New Zealand case law: Applications for Australian human rights lawyers’
(2025) 50(4) Alternative Law Journal 255. See also: New Zealand Law Commission: Te Aka Matua o te Ture, He Poutama
(Study Paper 24, September 2023).

28 Fllis v The King [2022] NZSC 114 (‘Ellis’), [19].

2 |bid [22].

%0 |bid [113].

31 Ibid [11] (Glazebrook J), [142]-[145], and [315] (O’'Regan and Arnold JJ).

32 Wairarapa Moana Ki Pouakani Inc v Mercury NZ Ltd [2022] NZSC 142; New Zealand Law Commission: Te Aka Matua o te
Ture, He Poutama (Study Paper 24, September 2023), 150. ‘Mana whenua’ can be imprecisely translated to ‘traditional
owners’.

33[2022] NZSC 142, [355] and [570] (Palmer J); New Zealand Law Commission: Te Aka Matua o te Ture, He Poutama (Study
Paper 24, September 2023), 149.

34 See, eg, Lillian Hanly, ‘Justice Minister Paul Goldsmith warns government prepared to remove tikanga Maori from court
rulings’, RNZ (online, 27 September 2025) <https://www.rnz.co.nz/news/national/574330/justice-minister-paul-goldsmith-warns-
government-prepared-to-remove-tikanga-maori-from-court-rulings>.

3 See, eg, Sustainable Otakiri Inc v Whakatane District Council [2025] NZSC 158, R v R [2025] NZCA 470, Hata v Attorney-
General [2025] NZHC 519, Police v Leef [2025] NZDC 14940, and Smith v Fonterra [2024] 1 NZLR 134.




4.2 Evidentiary Treatment of Tikanga

In He Poutama, relying on the common law development (as canvassed, albeit in a briefer
form, above), the New Zealand Law Commission | Te Aka Matua o te Ture (‘the Commission’)
enunciated principles of guidance:*

(a) Tikanga has been, and will continue to be, recognised in the development of the
common law of Aotearoa New Zealand in cases where it is relevant.®’

(b) Tikanga is the first law of Aotearoa New Zealand and continues to shape and regulate
the lives of Maori.®

(c) When dealing with common law dispute resolution, if tikanga forms part of a person’s
heritage, the common law may require consideration of tikanga.3® However, the
potential relevance of tikanga to common law adjudication is not confined to Maori.*°

(d) Tikanga must not be viewed through a non-Maori lens,*' or shoehorned into the
English law framework.*? It should be defined by reference to tikanga as a complete
system in which the core concepts are intertwined and exist as an interconnected
matrix.*® Tikanga is a principles-based system of law, capable of adaptation to
context.*4

(e) There are clear limits to common law engagement with tikanga. The courts must not
exceed their function when engaging with tikanga, and care must be taken not to
impair the operation of tikanga as a system of law and custom in its own right.*

(f) The common law cannot give effect to tikanga that is contrary to statute or to
fundamental principles and policies of the law.*®

(9) Where tikanga may clash with other values in society, existing principles or common
law, this conflict will need to be worked through.4’

(h) Whether tikanga conflicts with existing values and principles should be considered
against the underlying tikanga values or principles rather than any particular observed
tikanga practice.®® Further, there is no presumption in favour of non-Maori legal
norms.4®

Where tikanga is evinced in proceedings, He Poutama classified the claims into three
categories:®

1. Claims based on tikanga as custom;
2. claims based on tikanga values; and
3. claims based on tikanga as law.

% New Zealand Law Commission: Te Aka Matua o te Ture, He Poutama (Study Paper 24, September 2023), 223-224.
87 Ellis (n 28) [19].

%8 |bid [22], [107]-[110] (Glazebrook J), [168]-[172] (Winklemann CJ), and [272] (Williams J)

3% Takamore (n 22) [164] (Tipping, McGrath and Blanchard JJ).

40 Ellis (n 28).

41 Trans-Tasman Resources Ltd v Taranaki-Whanganui Conservation Board [2021] NZSC 127, [297] (Williams J).

42 Ngati Apa (n 33) [33].

43 Ellis (n 28) [180] (Winkelmann CJ).

44 Wairarapa Moana Ki Pouakani Inc v Mercury NZ Ltd [2022] NZSC 142 [76] (Winkelmann CJ, Glazebrook and Williams JJ).
48 Ellis (n 28), [22].

46 Takamore (n 22) [95] (Elias CJ).

47 Ellis (n 28) [119] (Glazebrook J), [182] (Winkelmann CJ), and [266] (Williams J).

48 Takamore (n 22) [96] (Elias CJ).

4 Ngati Apa (n 33) [47] and [86]; Paki v Attorney-General [2012] NZSC 50, [18].

%0 He Poutama (n 36) 224.

@
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While these are discrete categories, they can overlap. Claims based on tikanga as custom
involve the courts ‘convert[ing] or transplant[ing] a tikanga-based practice (usually established
by evidence) into a form of interest (mainly property) recognised by law’.°' Claims based on
tikanga values ask the courts to ‘consider tikanga values as part of the relevant context when
developing the common law more broadly’.*? Claims based on tikanga as law involve courts

make determinations on tikanga as it exists as law in Maori society.*

The category of engagement is relevant to determining what approach the court will take when
dealing with tikanga evidence.

Claims based on tikanga as custom generally relate to customary rights and interest in land.
There, the courts note that:**

(a) The assumption of sovereignty did not displace pre-existing property held
according to tikanga.

(b) The precise nature and form of any customary land rights or interests must
be defined by reference to tikanga and this will be “either known to lawyers
or discoverable by them by evidence”.

(c) Statutory extinguishment of customary land rights must be clear and plain.

(d) There is no presumption in favour of adverse English common law norms.

Claims based on tikanga as values can arise in any area. There, the courts are engaged in a
weighing of tikanga values with other relevant values (the relevant values generally being the
common law). Indeed, as He Poutama notes, ‘this process of weaving is the everyday work of
the common law method’.*® In Takamore, these considerations involved weighing analogous
and competing values as they arise against the interests of justice. As of yet, there is no
standardised approach.

In either form of claim, tikanga is established in evidence by three means:*

1. Tikanga established as a matter of fact;

2. Tikanga established by expert evidence; and

3. Tikanga evidence as an exception to the rules against hearsay and opinion
evidence.

Establishing tikanga as a matter of fact has been labelled the orthodox approach.®” Here, it is
practically treated as a fact required to be established in proceeding, in that evidence must be
adduced to prove it.*® This approach was criticised by the Supreme Court in Ellis as being
overly convenient, and being incongruent with the notion that it exists as part of the common
law (ie, given common law rules do not need to be established as a matter of fact, if tikanga
exists as common law, why must it be proven?).

5 Ibid.

%2 |bid.

%3 |bid.

% Ibid.

% |bid 227.

%6 |bid 198-197.

57 See, eg, Ngawaka v Ngati Rehua-Ngatiwai ki Aotea Trust Board (No 2) [2021] NZHC 291, [47].
%8 He Poutama (n 36) 198.




Tikanga established by expert evidence is, straightforwardly, admitted by virtue of a pikenga
making submissions or assisting the court as to the relevant cultural issues or rights.*® As
explored below, tikanga is regularly established through expert evidence.

There is little case law highlighting tikanga evidence being admitted as exceptions to the
admissibility of tikanga evidence and hearsay/opinion rules.®® Courts have suggested that
admissibility would likely be a problem given the question of relevance to the exceptions.

Finally, it is necessary to note that proceedings in the Maori Land Court, Environment Court,
Family Court, and under the Takutai Moana Act have different evidential rules.®’ These rules
are more flexible, and permit the courts to hear evidence they think will be of assistance.

4.3 Barriers within the Evidence Act 2006 and
Common Law Evolution

4.3.1 Opinion and Expert Evidence

The Evidence Act 2006 (NZ) is the statutory framework for the categorisation and admission
of expert evidence in civil and criminal courts.®? The Act defines an expert as ‘a person with
specialised knowledge or skill based on training, study or experience.”®® Further, expert
evidence is evidence ‘based on the specialised knowledge... of that expert,’ including
evidence in opinion form.%** The Act prescribes a relevance and substantial helpfulness
threshold for admitting expert evidence.®

The courts have admitted Maori knowledge as expert evidence where it is supported by formal
study, despite cultural experience being a key source of Maori knowledge.®® In the case of
Ngati Hokopu Ki Hokowhitu v Whakatane District Council, there was an apparent contrast
between the way the witness perceived his own expertise and the Court’s understanding of
his expert status.®” The expert on Ngati Awa tikanga, Hirini Moko Mead, explained his
expertise with respect to his having observed Ngati Awa tikanga for all of his life.®® By contrast,
the Court credited his expert status to extensive academic achievements and his contributions
to the study of tikanga Maori within universities.®® From a perspective based in mana and
whanaungatanga, Maori expertise is often drawn from those with experience and relevant
cultural authority, whether they have completed formal education or not.”® In Te Atiawa Tribal
Council v Taranaki Regional Council, there was an explicit preference for expertise based on

%% Te Aka Maori Dictionary (online at 17 May 2026) ‘plkenga’ (def 1 and 2): ‘specialist, expert’.

8 He Poutama (n 36) 198.

51 Ibid 198; Te Ture Whenua Maori Act 1993 (NZ), s 69(1); Resource Management Act 1991 (NZ), s 276; Marine and Coastal
Area (Takutai Moana) Act 2011 (NZ), s 105, Family Court Act 1980 (NZ), s 12A.
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institutional training.”’ Maori witnesses gave evidence of the detrimental effects on the port,
based on generations of practice.”? However, as the witnesses did not possess ‘systematic
scientific training,’ they were not considered expert witnesses.” The interpretation of expertise
in this case appears to give weight to training and study within mainstream institutions,
including when the evidence is based on Maori knowledge.”

All evidence must satisfy s 7 of the Act to be admissible.”® This section requires the evidence
to meet a threshold of relevance.”® This assessment falls to the judge, as the gatekeeper of
the court. Judges may be influenced by their own knowledge and experiences of human nature
when applying the legal test of relevance.”” The relevance threshold has been applied to admit
Maori evidence and the judges’ understanding of the material issues influenced the relevance
assessment.”

Expert evidence will often be categorised as opinion and the threshold for admission of expert
opinion evidence is substantial helpfulness.” The relevance assessment is a heightened
version of the s 7 relevance threshold.®2° When presented in any form, Maori knowledge is a
culmination of several lifetimes of listening between generations, without a comprehensive
database to subject to testing.®' Therefore, the method for assessing that reliability may need
to be adapted when the reliability of expert Maori opinion is questioned.®?

4.3.2 Oral Testimony in te reo Maori

Te reo Maori (the Maori language) is itself a form of Maori knowledge, but it has historically
been sidelined in the Courts.®® In the Family Court case of RPT v AHH, a witness’s evidence
in chief was given in te reo Maori, and the witnesses questioned the accuracy of the English
interpretation.®* The Judge found that the witness was able to ‘give evidence, cross-examine
and make submissions very adequately in English,” so the interpreter was dismissed.® Since
this case, the right to use te reo in proceedings, regardless of proficiency in another language,
has been confirmed.?®

Although the right to speak in reo Maori in legal proceedings is confirmed, it is subject to the
availability of court-appointed interpreters.®” Expert evidence offered in te reo often needs to
be interpreted by an appointed competent interpreter in order to be communicated to the judge
and to the jury.®® The inherent difficulty in determining the accuracy of interpretations is that
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word level direct translation from Maori to English is not aways straightforward.®® This issue
was central to the case of R v Hillman in the District Court, which determined the overall
purposes of the Maori Language Act 1987.°° Mr Hillman was giving evidence to the Court in
te reo Maori, but two different interpreters could not agree on the correct meaning of his
testimony in English.?' The Judge’s ability to receive accurate evidence was compromised.

4.3.3 Reliability and Relevance

The requirements of relevance and reliability under the Evidence Act 2006 (NZ) operate as
more than neutral thresholds.%? In practice, they shape the conditions under which Maori
knowledge is recognised as probative, often narrowing the way tikanga can be presented in
court.%® Section 7 requires that evidence have a logical tendency to prove a material issue,
but was counts as ‘logical’ is not fixed.** It is filtered through judicial reasoning grounded in
common law traditions.®® Maori knowledge does not always operate in this way. It is often
contextual, relational and tied to particular iwi or hapd experiences.®

This creates a structural tension. Rather than excluding Maori knowledge outright, the
relevance test can instead diminish its significance by treating it as peripheral to the core
: 97

issue.

The effect is not exclusion, but conditional recognition. Maori knowledge is more readily
accepted where it can be reframed in a way that aligns with conventional indicators of
reliability, such as formal study or institutional recognition, whereas tikanga-based knowledge
operates within its own internally coherent system of authority, which is not dependent on
empirical validation in the way the law often assumes.%

4.4 Treatment by the Courts

Despite legal recognition, including in cases such as Ellis, a substantial tension remains in
how courts actually treat tikanga in practice. The main tension arises from the fact that courts
have consistently required expert (pukenga) evidence to establish tikanga principles, which
mirrors the procedural treatment of foreign law. That is, something that must be proven as a
fact rather than judicially recognised as law.?® This means that there remains an inconsistency
whereby tikanga is formally declared to be part of New Zealand law, but procedurally it is
treated as something external to it. This has resulted in practical consequences for courts and
lawyers and the coherence of tikanga as an independent legal system.
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Recent case law reveals a clear patten of increasing judicial caution when confronted with
tikanga arguments. Courts have repeatedly declined to engage with tikanga, on the basis that
there are procedural and evidentiary deficiencies.

For instance in Kaiwai v Police,'® two defendants convicted of assault sought to have the
tikanga concept of Utu, relating to reciprocity, balance, and the restoration of honour,
recognised as a mitigating factor in reducing their sentence.'' However, the court rejected
these arguments on the basis that the evidence was limited to an unsigned affidavit from one
of the defendants and that there was only one academic article about Utu from 1991 presented
as evidence.'” Consequently, no tikanga expert evidence was produced, and the court
rejected the argument on multiple grounds, including, inter alia, lack of credible expert
evidence and risk of misrepresenting or distorting tikanga.

The courts have recognised three structural risks that explain much of this judicial caution and
their reluctance in engaging with Tikanga without expert evidence or guidance. First is
‘distortion’, whereby there is the risk that courts and judiciary that are unfamiliar with tikanga
may oversimplify or misinterpret complex concepts.'® In doing so, this means that the system
risks producing outcomes that bear the label of tikanga but do not generally reflect it. The case
discussed above of Kaiwai v Police’® is an example which demonstrates this risk of
‘distortion’. The court declined to engage with the utu argument partly for lack of evidence, but
it could also be seen as being out of concern about misrepresenting tikanga. Specifically, in
the sense that engaging with a poorly evidenced tikanga argument may produce a distorted
precedent that would cause a long-term harm.

The second challenge is colonisation, whereby courts are cautionary of the legal system’s
historical tendency to suppress or assimilate Maori legal traditions, which may continue
through improper incorporation.'® Specifically, this risk rests on a paradox that the very act of
recognising tikanga within the legal system causes harm. For instance, when courts interpret
tikanga, even with expert assistance, they assume a position of authority over it. Judicial
rulings become the dominant, legally authoritative version of what tikanga means.'® Over
time, this risks displaces the legitimate custodians of tikanga knowledge authorities such as
hapa,'” iwi,"® and tohunga,' ultimately replacing community-based authority with
institutional authority.

The last challenge is ‘loss of integrity’, whereby forcing tikanga into common law frameworks
may undermine it as an independent system of law.""° This risk is in many ways the cumulative
consequence of the first two. Specifically, if tikanga is repeatedly distorted through
misapplication and simultaneously reshaped through selective incorporation, the end result is
that tikanga loses its coherence and authority as an independent legal system."" Thus, in a
sense it becomes something else, that is, a loose tikanga body of legal principles that operate
on the terms of the common law, rather than a distinct, self-governing legal tradition. Indeed,
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‘while tikanga is increasingly being woven into statute and the common law, there's still
misunderstanding about the concept, which has implications for the integrity of both tikanga
and the law.’'?

Ultimately, these three main reasons offer an attempt to reason why courts are reluctant to
engage without expert guidance.

5.0 Recommendations and Conclusion

The New Zealand experience demonstrates that the recognition of Indigenous law within a
common law system is no longer theoretical, but operational. The Supreme Court’s decision
in Ellis v R confirms that tikanga Maori forms part of the law of Aotearoa New Zealand and
may influence the development of the common law, statutory interpretation and judicial
discretion.”*® This marks a clear doctrinal shift from treating tikanga as cultural context to
recognising it as a source of law.""* However, the evidentiary framework has not developed at
the same pace. In practice, tikanga continues to be introduced through orthodox evidentiary
mechanisms, most commonly expert evidence and is therefore treated as something that must
be proved."" This creates a structural tension. Tikanga is recognised as a law in principle but
operates as fact in procedure.

This tension is most apparent in the operation of the oral testimony opinion rules under the
Evidence Act 2006 (NZ).'"® Maori knowledge is often transmitted through oral and
intergenerational processes that do not align with evidentiary assumptions, privileging first-
hand observation, written records and cross-examination."” As a result, tikanga is frequently
reframed to fit within the expert opinion exception.’*® This process risks distorting tikanga by
isolating principles from their relational context and subjecting them to inappropriate standards
of evaluation.'® The reliance on expert evidence also creates practical constraints. Courts
have tended to privilege expertise grounded in formal training and academic credentials, even
where the substance of the evidence derives from cultural knowledge.'®® This approach sits
uneasily with tikanga, where authority is often grounded in whakapapa, lived experience and
community recognition."?' The requirement for independence under the Code of Conduct
further complicates this, given the relational nature of tikanga knowledge."?

Recent case law reflects increasing judicial divergence. Some courts have been reluctant to
engage with tikanga arguments in the absence of appropriate evidentiary support, particularly
expert evidence, as seen in Kaiwai v Police, Reid v New Zealand Maori Council and Toy v
R.'?® At the same time, decisions such as Sustainable Otakiri Inc v Whakatane District Council

12 Reweti Kohere, ‘Law Commission publishes roadmap for blending tikanga and state law’ The Law Association of New
Zealand (September 2023) <https://www.thelawassociation.nz/law-commission-publishes-roadmap-for-blending-tikanga-and-
state-law/>.

3 Ellis v R [2022] NZSC 115.

114 Burton (n 26).

15 New Zealand Law Commission (n 32).

8 |bid.

17 (n 1)

8 |bid s 17.

"9 |bid s 25.

120 Kendall (n 5).

121 (n 6)

122 Kendall (n 5).

2 Kaiwai v Police [2023] NZDC; Reid v New Zealand Maori Council [2023] NZHC; Toy v R [2023] NZCA.

16




show that courts will engage substantively where tikanga is properly presented."?* The position
remains uneven and context-dependent.

Against this background, several areas remain to be seen. The most significant is whether
tikanga will continue to be treated as a matter-of-fact requiring proof in each case or whether
courts will move toward recognising certain principles as law capable of application without
formal evidence.'”® The operation of expert evidence is also an area awating more
development, including how courts assess expertise and whether reliance on a limited pool of
pukenga is sustainable. Closely related to this is the need to examine how hearsay and opinion
rules are applied in practice, particularly in relation to oral knowledge. The role of the judiciary
also warrants closer examination. Judges determine the admissibility, interpretation and
weight of tikanga evidence, yet may lack familiarity with the concepts they are assessing. This
raises questions of consistency and institutional capacity. Finally, the New Zealand experience
highlights the risk of distortion. The adversarial process may encourage selective or contested
presentations of tikanga, requiring courts to choose between competing interpretations. This
raises concerns about authenticity and the capacity of the mainstream system to protect the
integrity of tikanga when ‘blending’ the two systems.

The New Zealand framework remains in transition. While the recognition of tikanga Maori as
law is now well established, its evidentiary treatment is unsettled. The key issue is not whether
tikanga forms part of the law, but how it is received and applied within existing evidentiary
structures. The New Zealand experience, therefore, provides a useful but incomplete model,
highlighting both the possibilities of integration and the limitations of current evidentiary
approaches.

124 Sustainable Otakiri Inc v Whakatane District Council [2025] NZSC 158.
25 New Zealand Law Commission (n 32).




6.0 Canada Background
Law in Canada

A note on terminology:

Despite historical
inconsistencies across academic
sources, legislation, case law
and beyond, clarification has
been provided by the British
Columbia Law Institute and
University of Victoria's
Indigenous Law Research Unit
on the following terms:

“Indigenous laws’ are the
principles and processes that
Indigenous Peoples and
communities use and have
always used to govern
themselves. While it is often
used interchangeably with
‘Aboriginal law’ (which is
Canadian law about Indigenous
issues), it is distinct, and should
be understood as deriving from
Indigenous Peoples’ societies
and histories.' 13

18

— Indigenous Evidence

‘Devine’s Battle for the Woodlands is a study in

intersocietal engagement. It is both figuratively and
literally a map for our future journey, recognizing
common, civil and Indigenous legal traditions. Battle
for the Woodlands is a spectacular display of legal

pluralism. 154

Bonnie Devine created Anishinaabitude, a portion

of the installation to represent the Indigenous

people of today


https://www.cigionline.org/articles/how-indigenous-art-challenging-colonial-law/
https://www.cigionline.org/articles/how-indigenous-art-challenging-colonial-law/
https://www.cigionline.org/articles/how-indigenous-art-challenging-colonial-law/

6.1 Reception of English Law and Indigenous Law

When the British government first asserted sovereignty over Canada in the 18" Century, it did
not attempt to treat the land as terra nullius as was the method of legitimising colonisation in
other regions. As a result, the existence of indigenous customary law and title was recognised
to a degree, and English law was not ‘received’ into Canada entirely.'® The Royal
Proclamation of 1763 formalised this recognition, which extended usufructuary rights like
occupation, hunting and fishing, but not more fundamental rights such as sovereignty. Under
the Royal Proclamation, the Crown was required to seek the agreement of indigenous peoples
to acquire their lands, which was done typically through treaties from the 18" to 20"
centuries.” This approach was not always consistent - some settler governments did
appropriate indigenous lands without the consent of their inhabitants. Hence, when British
Columbia entered confederation in 1871, its Lieutenant Governor Joseph Trutch claimed First
Nations people never owned their land, perpetuating a version of terra nullius that was in effect
not in accordance with the Royal Proclamation.™ Accordingly, much of British Columbia
remains unceded land, although it is treated by the Crown as if it were legally acquired.

The long period of Indigenous law denial and continuous prioritisation of Crown laws cannot
be understated and must be acknowledged.? The status now of the rights of Indigenous
peoples in Canada has been recognised by the Supreme Court as derived from continuous
occupation of the land, rather than from any treaty or indulgence of the Crown. This recognition
began with Calder v Attorney-General of British Columbia,'*® wherein members of the Nidga'a
Nation sought a declaration that title to their lands existed prior to British occupation and had
never been extinguished. The Supreme Court was split on the question of extinguishment, but
recognised that the rights of the Nidga’a derived from their occupation of land for ‘time
immemorial...""** As Judson J observed:

[Tlhe fact is that when the settlers came, the Indians were there, organized in societies and
occupying the land as their forefathers had done for centuries. This is what Indian title means...
There can be no question that this right was ‘dependent on the goodwill of the Sovereign.’°

The precise nature and content of Indigenous law has not been conclusively determined by
Canadian courts, but is treated as a collection of ‘sui generis’ rights dependent on the
particular customs of the people in question.'® Consequently, the Crown held a fiduciary duty,
which existent since contact through the Crown claiming overriding sovereignty and radical
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titte with monopoly on acquisition of Aboriginal title — ‘Aboriginal title’ being derived from
Aboriginal rights.'®

6.2 Treaties

From 1701, the British Crown entered into treaties with Indigenous groups in the British North
American colonies in modern-day Canada, continuing over the next two centuries —amounting
to 70 historical treaties up until 1923 that are officially recognised by the Government of
Canada.™® With regard to this process, Adam Etinson writes that ’As government negotiators
were in a position to use the vulnerability (and illiteracy) of First Nations to their advantage,
however, they sometimes failed to put down in writing all that they verbally promised at the
time of signing.’

Treaty rights arising from these historical, or modern, treaty agreements are constitutionally
protected and defined by their respective treaties, with varying specific rights, benefits and
obligations between treaties.’® Pre-1975 treaty rights often include First Nations reserves,
annuities, hunting and fishing rights on unoccupied Crown land, paid schools and teachers in
reserves, and one-time benefits."° Post-1975 treaty rights may include ownership of lands,
wildlife harvesting rights, financial settlements, self-government, resource revenue sharing,
and participation in specific land use and sharing.

6.3 Constitutional Provisions

The Constitution of Canada protects and recognises the aboriginal and treaty rights of
aboriginal peoples under s 35(1) of the Constitution Act, 1982 (‘Constitution Act’) and such
rights are not impeded by the Constitution itself under s 25.'" Section 25 of the Constitution
Act provides:

Aboriginal rights and freedoms not affected by Charter
25 The guarantee in this Charter of certain rights and freedoms shall not be construed so as to
abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the
aboriginal peoples of Canada including
(a) any rights or freedoms that have been recognized by the Royal Proclamation of
October 7, 1763; and
(b) any rights or freedoms than now exist by way of land claims agreements or may be
so acquired.#?

Section 35(1) of the Constitution Act states:

Recognition of existing aboriginal and treaty rights
35(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby
recognized and affirmed.™3
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Lamer CJ, in the landmark case of R v Van der Peet, viewed the nature of s 35(1) as
recognising and affirming the common law doctrine of Aboriginal rights — rights that exist
because Aboriginal peoples lived in communities on the land in distinctive cultures for
centuries before contact with Europeans.'* This fact, above all others, is what separates
Aboriginal peoples from all other minority groups, according to Lamer CJ, ‘and which
mandates their special legal, and now constitutional, status.’ Section 35(1), specifically, served
to provide the constitutional framework by which the pre-existence of aboriginal societies was
reconciled with the sovereignty of the Crown.'® In Delgamuukw v British Columbia, Lamer CJ
recognised that while s 35(1) affirms rights recognised before 1982 under the common law,
the constitutionalisation of common law Aboriginal rights ‘does not mean that those rights
exhaust the content of s 35(1). The existence of an Aboriginal right at common law is sufficient,
but not necessary, for the recognition and affirmation of that right by s 35(1).”"*¢ Accordingly,
the Constitution affords legal protections of rights under Crown law whereby prior to 1982 a
comm?g law court would say none existed - rights which did not ‘exist’ in the common law
sense.

6.4 Legal Pluralism

Internationally recognised Indigenous law scholar Val Napoleon is a member of Saulteau First
Nation in northeast British Columbia (Treaty 8), and an adopted member of Gitanyow (Gitxsan)
House of Luuxhon. One way Napoleon has conceptualised legal pluralism is as ‘denoting a
situation where two or more legal systems coexist in the same social field.”™® The role of legal
pluralism in reconciliation is key, as both concepts 'contemplate more than one legal order’
and both can afford 'ways to imagine dialogue and constructive engagement’ across various
legal orders."*® However, the phrase ‘legal pluralism’ may illustrate an ‘intentional structuring
of mutually respectful relationships between legal orders’, or it may merely characterise the
simultaneous existence of more than one legal order."™ But, fundamentally, as the
Reconciling Crown Legal Frameworks Program Primer Resources (produced through British
Columbia Law Institute in collaboration with University of Victoria’s Indigenous Law Research
Institute) recognise, ‘not all forms of legal pluralism involve mutual respect for the authority
and validity of other legal orders. Some forms of legal pluralism are built on power imbalances

and simply uphold the paramountcy of state laws’.'®'

Across what is now known as Canada, more than one legal order has always existed
between Indigenous societies and they ‘have always operated in a legally plural way’.'*?
In contemporary Canada, officers of the court ‘increasingly draw on civil law, the common
law, Indigenous legal traditions and international law’. Strengths of this this system have
been promoted, such as the ability for more than a single perspective to be drawn upon

when resolving legal matters.'>
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Leading Indigenous legal scholar John Borrows has characterised Canada’s juridical legal
pluralism through the framework of: 1) imported common law (British origin); 2) imported civil
law (French origin) and Indigenous legal traditions (operation pre-colonisation and ongoing
today)."** These three legal orders have ‘distinct foundations and methods of application’, but
within each order, legal pluralism also operates internally.'®®

6.4.1 Relevant Legislation

A main statute governing Indigenous people is the Indian Act. The purpose of the statute was
to centralise the Canadian government’s control of Indigenous people (beyond separate
treaties with the provinces'® To this effect, it empowers governmental interference in ‘Indian
affairs’ and crucially constitutes the laws governing the bands, which are the governments of
First Nations." It also underpins most of the regulation relating to Indigenous people. Its
creation of an ‘Indian Register'™® and, under this, definition of ‘Indian’'® has received
significant criticism.'®® Importantly, the Act remains in force but can be opted out of through
self-government agreements. The Framework Agreement on First Nations Land Management
Act'®! also permits First Nations to opt out of 44 land management related sections of the
Indian Act and to establish independent land codes for reserve land."?

Canada enacted the United Nations Declaration on the Rights of Indigenous Peoples Act
(‘UNDRIP’) in June 2021."®® The effect of this is that all laws should be brought into alignment
with the UN Declaration on the Rights of Indigenous Peoples.'® In Kebaowek First Nation v
Canadian Nuclear Laboratories,'®® Canada’s Federal Court considered the application of
UNDRIP in the context of administrative law. The initial decision made with respect to the
amendment of a corporation’s operating licence was challenged by Kebaowek First Nation.
The Court ultimately held that there had not been due consideration of the rights under
UNDRIP by the decision-maker. This case demonstrates a shift in Canada’s legal landscape,
where Indigenous litigants may be able to successfully utilise the UNDRIP as instruments to
bring a cause of action.
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6.4.2 Self-Governance

Currently 25 self-governance arrangements are in force in Canada.'®® These primarily have
arisen through modern treaties negotiated with the government following a 1995 policy,'®’
which recognises the right to self-government pursuant to the Constitution Act. Significant self-
governance agreements under this include the Déljne Final Self-Government Agreement, the
Nisga’a Final Agreement, the Sioux Valley Final Agreement, the Tla’amin Final Agreement
and the Yale Final Agreement. Regarding evidence law, one interesting provision in several
of the self-governance agreements requires that, in court proceedings dealing with the custody
of a child of the nation in question, judicial notice is taken of the relevant nation’s law and that
courts consider any evidence or representations in the respect of that.'®®

Legislation has also been enacted to give life to section 35 of the Constitution Act. For
example, Canada’s Federal Government enacted An Act respecting First Nations, Inuit and
Meétis children, youth and families in 2019, in the context of the UNDRIP.'® One of the
purposes of this Act is to affirm the inherent right of self-government, as recognised too by
section 35 of the Constitution Act, which includes jurisdiction and legislative authority in
relation to child and family services but also the authority to administer and enforce such
legislation."® A key difference between this Act and other self-governance legislation, such as
The Framework Agreement on First Nation Land Management Act,'”" or the Family Homes
on Reserves and Matrimonial Interests Act'’® is that this Act recognises ’Indigenous self-
government beyond the territorial restrictions of reserves and the law-making authority of self-
determined Indigenous governing bodies.’'”® However, recall that this extended jurisdiction
remains limited to matters of child and family services.

Notable provisions in this Act include:

¢ Definitions of ‘family’ and ‘care provider’;

e Section 3, which acknowledges the principle of substantive equality;

e Sections 18, which affirms the inherent right of self-determination to include jurisdiction in
relation to child and family services, including legislative authority in relation to those services
and authority to administer and enforce laws made under that legislative authority,’”* including
dispute resolution mechanisms;'”®

e Section 20(1), which notes that a governing body of an Indigenous group, community or people
who intend to exercise its legislative authority in relation to child and family services, may
provide the Minister and government of their local province notice of this intention.
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Sections 20(2)-(3), 21 and 22, which notes the Indigenous governing body may request to enter
into a Coordination Agreement with the Minister and the province’s government. If a
Coordination Agreement is entered into (or the Indigenous governing body has made
reasonable efforts to enter such agreement within the year after making a request), then laws
of the Indigenous group, community or people has the force of law as federal law. If there is a
conflict or inconsistency with federal laws relating to child and family services then the
Indigenous group, community or people’s law will prevail (except if the inconsistency is with ss
10-15 of this Act, and the Canadian Human Rights Act)."”®

Section 24, which stipulates that in the event of inconsistency between a provision of law
respecting child and family services of two different Indigenous groups, communities or people,
that the law of the group, community or people which the child has ‘stronger ties’ with, shall
apply, noting various factors to consider.

The constitutionality of this Act was considered upon a challenge by the government of
Quebec in 2022. On Appeal to the Supreme Court of Canada in 2024, the Court considered
that s 35 of the Constitution Act’s recognition of Indigenous people’s right of self-government
includes 'legislative authority' and actually ‘represents a legislative commitment that
Parliament must honour in its conduct toward Indigenous peoples.’'’’

6.4.3 Indigenous Courts

There are 62 Indigenous courts across Canada—specifically Alberta, British Columbia, New
Brunswick, Nova Scotia, Nunavut, Northwest Territories, Ontario, Quebec, Saskatchewan and
Yukon.'”® There are broadly two types: courts formed pursuant to self-governance agreements
and Gladue Courts.

Regarding the former, major ones include the Déljne Judicial Council, the Akwesasne Court,
The Kwanlin Diin Judicial Council and the Ta'an Kwéch'an Judicial Council.'® These operate
pursuant to self-governance agreements.'® Their jurisdiction depends on the contents of the
self-governance agreement and the nation’s constitution but may include First Nation law,
administrative review, judicial review, contract dispute, dispute resolution and alternative
dispute resolution involving traditional methods.®’

76 RSC, 1985, c. H-6
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In addition to Indigenous self-governing courts, Indigenous courts also include ‘Gladue
Courts’. These make up most Indigenous courts.'®? Following the decision in R v Gladue (a
criminal case involving an aboriginal woman which found ‘it is incumbent upon the sentencing
judge to attempt to acquire information regarding the circumstances of the offender as an
aboriginal person’ and that ‘the sentencing judge must be made aware of alternatives to
incarceration’'®®), Canada’s federal criminal code was amended to require courts to consider
alternatives to incarceration for the purposes of addressing overrepresentation of Indigenous
people in prisons.'® This has given rise to sentencing and bail courts ‘specializing in
Indigenous matters’ to ensure courts ‘give sufficient consideration to the unique circumstances
of Indigenous accused.’'®® There is some variety in their nature and function but in general
they are ‘open to ... Indigenous persons’ and seek to ‘Indigenous values, principles, and
conceptions of justice ...""® While courts are expected to hear evidence relevant for adhering
to the ‘Gladue’ principle, including ‘the circumstances of Indigenous offenders and
alternatives to incarceration,®® the Crown laws of evidence are not altered.

7.0 Evidentiary Treatment

Evidence law statutes are extant at federal and provincial level. Canadian evidence law is
primarily a creature of the common law, with federal and provincial statutes modifying, but not
codifying, its principles.

Only two jurisdictions’ statutes consider Indigenous law: British Colombia and Saskatchewan.
In British Colombia, ‘judicial notice must be taken of the laws of a treaty first nation’."®® Under
this, ‘a document purporting to be a copy of a law of a treaty first nation... must be admitted
in evidence as proof of the law and its enactment’.’®® Alternatively, in Saskatchewan, judicial

notice must be taken of treaties with ‘the Aboriginal Peoples of Canada’.'®’

Instead of statute, rather Indigenous law receives recognition primarily at common law in the
context of proving Aboriginal rights. First, the state of Indigenous law will be discussed. The
British Columbia Law Institute and the Indigenous Law Research Unit at the University of
Victoria acknowledge that ‘colonialism has undermined and damaged Indigenous legal orders;
it did not erase them’ and that ‘like all law, Indigenous laws are constantly evolving and
adapting to reflect modern needs and the legacy of colonialism.”®? How does this operate
practically? Distinguished Research Professor of York University, Kent McNeil, considers this
question by first contrasting the approach taken by Justice Church in the 2018 British
Columbia Supreme Court case of Cultural GasLink Pipeline Ltd v Huson (‘Huson’)."®® with the
Justice Grammond of the Federal Court reasoning in Pastion v Dene Tha’ First Nation

82 See Ruigrok and Dzisiak (n 205).

'8311999] 1 SCR 688, [84].

184 Criminal Code, RSC 1985, c C-46, 718.2(e)

185 Spotlight on Gladue: Challenges, Experiences, and Possibilities in Canada’s Criminal Justice System (Report 2017) 40

<https://lwww.justice.gc.ca/eng/rp-pr/jr/igladue/p1.htmli>.

186 |bid.

187 Benjamin Ewing and Lisa Kerr, ‘Reconstructing Gladue’ (2024) 74(2) University of Toronto Law Journal 119, 162.

88 Martin L Friedman, Canadian Criminal Law in Ten Cases (University of Toronto Press, 2024) 191.

'8 Evidence Act, RSBC 1996, ¢ 124, s 24.1(1).

%0 |bid s 24.1(2).

91 Evidence Act, RSS 1978, c E-11.2, s 6.

192 British Columbia Law Institute, Indigenous Laws (Indigenous Laws in British Columbia: Reconciling Crown Legal
Frameworks Primer 2, 28 September 2023) 6.

193 [2019] BCSC 2264 (‘Huson®), cited in Kent McNeil, Legal Pluralism in Canada and the Vitality of Indigenous Law’ (2025)
Conference Papers, 5.




(Pastion’)."®* In that case, Justice Church stated that in order for Indigenous laws to form part
of the common or domestic law beyond simply being admitted as evidence of the Indigenous
legal perspective, the Indigenous law must have been recognised as domestic law first.'®® Her
Honour then listed legislation, treaties or court declarations as processes which must first
recognise Indigenous law.' Conversely, McNeil notes, Justice Grammond in Pastion
explicitly stated that ‘Indigenous legal traditions are among Canada’s legal traditions. They
form part of the law of the land.’'®” His Honour's reasoning further referenced Mitchell v MNR,
in which 15 years prior, Chief Justice McLachlin of the Supreme Court of Canada stated on
behalf of the majority that ‘aboriginal interests and customary laws were presumed to survive
the assertion of sovereignty’.’®® McNeil extrapolates the implications of Justice Church’s
‘extreme positivist attitude’ approach in Huson — and how this is ’at odds with the common
law’."®® McNeill re-asserts that judicial decision-making operates retroactively, applying what
the law was at the relevant time through analogy, precedent, principles of legality, and that
this is not done ‘in a vacuum’.?® Ultimately McNeil asserts that the acknowledgment and
application of Indigenous law is ‘not suddenly creating law or giving it legal force that it did not
enjoy before’ 2" This further is explored in the following sections.

7.1 Tests for Proving Aboriginal Rights and Title

Barriers faced within Canada’s law of evidence most frequently occur where a specific
Indigenous title or right is required to be proven. The trend of Canadian common law
concerning aboriginal and treaty rights is one towards a principled approach, rather than a
mechanical approach, in establishing the rules of admissibility, which is regarded as having
generally favoured claimants of such rights.?%? This is because of the unique evidentiary issues
raised by such cases: Aboriginal peoples hold a special legal position and the issue that
parties must address facts and events that occurred from periods ranging from hundreds to
thousands of years ago.

In determining Aboriginal or treaty rights, it is first noted that there are no generally applicable
facts — each case is concerned with specific ‘tribes’, ‘bands’, land and cultures, and not
decided on a ‘global basis’ or ‘in a vacuum’.?®® The first major development comes in Van der
Peet. The issue this considered was whether an Aboriginal right exempted the appellant from
selling fish without a licence.?** The Supreme Court of Canada held that for an applicant to
establish an Aboriginal right protected by s 35(1) of the Constitution Act, 1982, the ‘activity
must be an element of a practice, custom, or tradition integral to the distinctive culture of the
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aboriginal group claiming the right.”?®® The Court held that for an applicant to satisfy that an
activity is ‘integral to the distinctive culture’ of a group:

[the Aboriginal rights] claimant must demonstrate that the practice, tradition, or custom was a
central and significant part of the society's distinctive culture. He or she must demonstrate, in
other words, that the practice, tradition or custom was one of the things which made the culture
of the society distinctive—that it was one of the things that truly made the society what it was.2%

It has been argued that in R v Sappier; R v Gray, the Court modified the interpretation of
‘culture’ utilised in Van der Peet to an adoption of Aboriginal ‘way of life’, such that courts
have since reinterpreted ‘culture’ along these lines.?®” However, Mark Ebert in response
argued that the Court’s use of ‘way of life’ is essentially synonymous with ‘culture’ such that

the approach is ‘lifeless’.2%®

The applicable time frame to which the Court applies the Van der Peet test is before aboriginal
and European societies made contact, in line with the earlier case of R v Sparrow.?® Thus in
order for courts to protect an Aboriginal right, the practice must be found historically to
contribute integrally to the distinctive culture of the Aboriginal group in focus.

In a treaty rights case, the intentions and understanding of the signatories to the treaty and
the circumstances surrounding that signing must be established where the meaning of the
treaty is at issue.?'® It is generally accepted that for cases concerned with Aboriginal title, the
claimant must lay the factual foundation set out in Hamlet of Baker Lake v Minister of Indian

Affairs and Northern Development:?"’
1. That they and their ancestors were members of an organized society.
2. That the organized society occupied the specific territory over which they assert the
Aboriginal title.
3. That the occupation was to the exclusion of other organized societies.
4. That the occupation was an established fact at the time sovereignty was asserted
by England.

The rulings of Van der Peet and Baker Lake, although foundational for the recognition of
Aboriginal rights in Canada and the interpretation of s 35(1), have been extensively criticised
as ‘perpetuating an ethnocentric, evolutionary line of reasoning’®'? that were based on ‘ancient
concepts formulated when understanding of the customs and culture of our original

people was rudimentary and incomplete and when they were thought to be wholly without
cohesion, laws or culture, in effect a subhuman species.”®'?

Baker Lake, particularly, as Mark Ebert argues, and the following major cases of Delgamuukw
and R v Sparrow, mirror the views of 19" century ‘positivists and unilineal evolutionists that
‘institutions’ and ‘society’ only arise at a certain level of cultural evolution’ such that through
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Aboriginal people lacking Eurocentric ‘badges of civilisation’ their possession of ‘institutions’
and ‘society’ entered into question.?™

In her dissent in Van der Peet, Justice MacLachlin criticised the use of distinctiveness,
specificity and centrality as the ‘markers of legal rights’, as they would ‘permit the
determination of rights to be coloured by the subjective views of the decision maker rather
than objective norms, and to invite uncertainty and dispute as to whether a particular practice
constitutes a legal right.?'® Ebert argues this reveals underlying assumptions of the Court —
that the ‘facts’ are external to and distinct from the observer, where the judge (a subjective
party) does not participate in the supposedly objective fact finding process — which fails by
denying the life of the judge and their existence.?'® The belief of ‘facts’ and objective practices
accessible only to Eurocentric observers, thus, neutralises the Indigenous perspective, which
is dismissed as subjective and biased because the observers can only perceive the world
through their received Eurocentric culture.

Further, as John Borrows argues, in narrowly recognising historical rights, the courts post-Van
der Peet have invited ‘the idea’ of history to dominate the field over the concept of inherent
human rights.?"” As such, contemporary rights to self-government, education and economic
regulation cannot be proven because courts have found such claims to lack historical
analogues when Aboriginal peoples encountered Europeans. This entrenched a view of
Aboriginal nations as ‘past-tense peoples’, where retrospectivity dominated because courts
would only protect what was once an integral element of Aboriginal cultures, not necessarily
significant contemporary elements.?'® Borrows argues this is inconsistent with the
jurisprudence of Canada’s Supreme Court — the Court applies originalism for interpreting
constitutional provisions regarding Aboriginal peoples, and ‘living tree’ jurisprudence for
everyone else.?"

7.2 Onus of Proof and Standard of Proof

The onus of proof in Aboriginal and treaty rights cases was found to be distributed between
the parties in the case of Bear Island.?*° This case concerned whether a group of Indigenous
people held rights in the land.??' The Court recognised that although the plaintiffs normally
bore the burden of proving all the issues to succeed, the burden in the case should fall ‘on the
shoulders of more than one party’.??? The claimants of Aboriginal rights (the defendants, in
this case) bore the burden of proving the nature of the Aboriginal rights existing at the relevant
dates, and exclusive possession by an organised society, alongside the other elements of a
modified Baker Lake test. The plaintiff (the Crown) held the burden of proving the
extinguishment of any aboriginal rights, through means of treaty or any other means.
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R v Sparrow confirmed the distribution of the onus of proof between the parties.?? The dispute
in this case was whether an Aboriginal right permitted the appellant to use a drift net longer
than regulation.??* The Supreme Court of Canada outlined the test for interference with
Aboriginal rights protected under the Constitution Act, 1982 s 35(1) and the justification of
such interference.?® The party challenging the legislation bears the burden of proving a prima
facie infringement, and when such interference is found, the onus shifts to the Crown to
provide justification.??® Delgamuukw corroborated this finding — the onus of proving that
Aboriginal rights (including Aboriginal title) is extinguished is on the party alleging so, and the
legislative intention to do so must be clear and plain.?*

The standard of proof for cases involving Aboriginal and treaty rights as issues in Canada is
likewise that of other civil cases, and mirrors the standard in Australia — proof of the claimed
facts on the balance of probabilities.??® Nevertheless, Brian J Gover and Mary Locke Macaulay
identified some authority for the proposition that claimants of Aboriginal and treaty rights bear
a lower standard of proof than the civil standard of proof on the balance of probabilities.?*
Much of that argument arises from the judicial recognition on the difficulty of proving such
claims, which in practice involves a flexible application of the rules of evidence. In Baker Lake
it was suggested that the standard of proof for Aboriginal rights claimants was lower than in
other cases. Despite the ‘meagreness’ of evidence that in other circumstances would not
discharge the burden of proof, because the ‘meagreness of evidence is inherent in its subject
matter’ the plaintiffs were found to have met the test established in the case on the balance of
probabilities.>® Lamer J in Van der Peet suggested the evidentiary issues inherent in
Aboriginal rights claims required a lower standard of proof than the civil standard in, for
example, a ‘private law torts case.”®' However, in Bear Island the finding of the trial judge
underlines the caution courts hold in readily departing from the civil standard of proof, where
‘in considering evidence of facts... all factors must be determined in accordance with the
standard of proof in civil cases... the balance of probabilities rather than any particular slant
or bias in favour of Indians.”?*? Furthermore, in Mitchell v MNR, the majority recognised the
flexible standard in Van der Peet, but held that evidence presented by aboriginal claimants
should not be ‘artificially strained to carry more weight than it can reasonably support.’3

7.3 Hearsay Exceptions

Four types of hearsay evidence will be considered: oral history, ancient documents, academic
sources, and expert evidence.
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7.3.1 Oral History

In Canada, Indigenous peoples communicate knowledge ‘orally’. ‘Oral’ is something of a
misnomer, as the practices thus designated can include song, dance and ceremony, but for
brevity will be referred to hereafter as ‘oral’. The relaxation of the hearsay rule with respect to
oral evidence begins with Simon v The Queen.?* In Simon a Micmac Indian was stopped by
police while driving on a public highway adjacent to the Shubenacadie Reserve. He was found
in possession of an operable rifle and ammunition during closed season for which he was
charged under legislation making it an offence to be in possession of these items in areas
frequented by moose and deer without a license. Simon admitted the elements constituting
the offence but argued that he was immune by reason of a treaty from 1752 preserving hunting
and fishing rights for the Micmac people. The Crown prevailed at trial and initial appeal
because Simon had inter alia failed to prove that he was a descendant of the original
signatories to the treaty.?*® A critical reason for Simon’s failure in earlier decisions was his
inability to establish descent through written records.?*

Simon succeeded on appeal to the Supreme Court of Canada, which was very critical of the
evidentiary standards imposed on Simon, having regard to the oral nature of Indigenous
knowledge. The court emphasised that because Indigenous traditions are ‘largely oral in
nature’, strict application of the hearsay rule amounted to a constructive denial of those
rights.?*” The Court held it was sufficient of itself that Simon was a recognised member of the
Shubenacadie Band, living in the same area as the original signatories.?®® As Dickinson CJ
observed:

True, this evidence is not conclusive proof that the appellant is a direct descendant of the
Micmac Indians... It must however be sufficient, for otherwise no Micmac Indian would be able
to establish descendancy... Micmac traditions are largely oral in nature. To impose an
impossible burden of proof would, in effect, render nugatory any right that a present-day
Shubenacadie Micmac Indian would be otherwise entitled to invoke based on the treaty.?*®

This theme of flexibility with principles of evidence based on the differing epistemologies of
Indigenous peoples is a theme and core strength of the Canadian jurisprudence. Hence in
Van der Peet Laming CJ gave the following advice to lower courts:

A court should approach the rules of evidence, and interpret the evidence that exists, with a
consciousness of the special nature of aboriginal claims, and of the evidentiary difficulties in
proving a right which originates in times where there were no written records of the practices,
customs and traditions engaged in. The courts must not undervalue the evidence presented by
aboriginal claimants simply because that evidence does not conform precisely with the
evidentiary standards that would be applied in, for example, a private law torts case.?*

The foregoing authorities are concerned principally with the admissibility of oral evidence. But
due to the case-by-case nature of common law method, and the need to prove Indigenous
custom anew at each litigation the weight which judges accord Indigenous evidence can vary
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widely.?*' Fortunately, the Supreme Court has given some guidance on weight as well.
Delgamuukw concerned a claim by representatives of the Gitksan and Wet'suwet’'en peoples
for ‘ownership’ and ‘jurisdiction’ over some 58,000 square kilometres of northwestern British
Columbia.?*?

Evidence led included a sacred litany containing the laws, traditions and history of the
Gitkasan, and a song of the Wet'suwet’en accompanied by dancing which was submitted as
proof of the tie between that people and the land. The trial judge McEachern J admitted this
evidence, but accorded it little weight, dismissing the claim in favour of the Crown. His Honour
had described the Indigenous evidence as ‘mythology’ which was ‘not literally true’ and
projected ‘a romantic view’ of the history confounding ‘what is fact and what is belief.*** On
appeal, a majority of the Supreme Court were highly critical of this treatment, holding that oral
histories should be a placed on an ‘equal footing’ with documentary evidence.?** Citing Van
der Peet, the majority continued that failing to accord independent weight to Indigenous
evidence would ‘render nugatory’ the rights protected by s 35(1) of the Constitution Act:
‘Having failed to assess the Indigenous evidence correctly, McEachern J had ruled ‘that the
appellants had not demonstrated the requisite degree of occupation for ‘ownership.” Had the
trial judge assessed the oral histories correctly, his conclusions on these issues of fact might
have been very different.?*®> More progressively, it was suggested that judges should
approach Indigenous evidence in a spirit of ‘reconciliation’ which required the equal
consideration of ‘aboriginal perspective alongside common law perspectives.’?*6

Due to defective pleadings the appeal was only allowed in part and a new trial was ordered.
To date it does not appear that a further action had been commenced.

The final major development comes in Mitchell v MNR, which formalises the standard of
admissibility.>*” The case concerns a dispute over whether Aboriginal and treaty rights
exempted the respondent from paying duty on goods bought in the United States of
America.?*® Crucially, the case determined that the standard of admissible oral histories is that
‘they are both useful and reasonably reliable’ (though they may be excluded at the trial judge’s
discretion).?** Moreover, oral histories are useful where they ‘offer evidence of ancestral
practices and their significance that would not otherwise be available’ or ‘provide the aboriginal
perspective on the right claimed’ (and they might be necessary to ‘gain a true picture of the
aboriginal practice relied on or its significance’).?® Secondly, reliability means ‘the witness
represent[s] a reasonably reliable source of the particular people’s history’ and may include
‘inquiries as to the witness’s ability to know and testify to’ the history.?' Further, even if this is
satisfied, ‘evidence may be excluded... if its probative value is overshadowed by its potential
for prejudice.’?®> Once admitted, the inquiry turns to the weight of the evidence. Chief Justice
McLachlin elaborated on the idea of giving evidence ‘equal and due treatment,” encouraging
that it is neither ‘undervalued’ nor ‘artificially strained.’®® Underpinning all of this is the
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emphasis on courts to ‘resist facile assumptions based on Eurocentric traditions’ which is
notable and praiseworthy.?*

Mitchell has since become the guiding case for the treatment of oral histories evidence. Its
application in three subsequent cases regarding admissibility will be considered. Firstly, in
McCarthy v Whitefish Lake First Nation, oral history given by Elder Ben Houle was found to
be useful because of his ‘understanding of the history and genesis of the subject matter and
because ‘there is no other available source of this evidence’ as well as reliable because he is
‘life-long resident’ of the community ‘who engages with other Elders.’?*® Conversely, evidence
was found to be unreliable in Interlake Reserves Tribal Council Inc et al v Manitoba because
witnesses did not ‘identify as traditional knowledge holders...”®" Finally, in William et al v
British Columbia et al, oral history evidence was found to be useful because ‘of the certain
death of anyone who might have witnessed’ the ‘events’ of the creation stories, and reliable
because the story is often repeated, ‘storytellers’ are ‘corrected’ if they ‘stray,” and storytellers
‘are reluctant ... if they do not have confidence in their ability to recount a story.’?*® In this case,
Justice Vickers also outlines possible ‘traditions of the people’ in question which might be
relevant for assessing reliability:

1. how their oral history, stories, legends, customs and traditions are preserved,;
who is entitled to relate such things and whether there is a hierarchy in that regard;

the community practice with respect to safeguarding the integrity of its oral history,
stories, legends and traditions;

4. who will be called at trial to relate such evidence, and the reasons they are being
called to testify.2°

The general principle is that the presence of ‘formal process, including steps to check for
accuracy, leads to increased reliability..."?®° as opposed to oral history passed ‘from individual
to individual in an informal manner’ without ‘checks and balances. ..’

Justice Vickers similarly outlines possible factors in assessing the reliability of the storytelling:
‘the age of the story-teller, the traditional knowledge of the persons who raised the story-teller,
whether he or she has lived and experienced a traditional life, whether he or she speaks the
... language and his or her general reputation in the community.”?®? This approach has been
applied in subsequent cases.?®® Further, ‘reliability may be weakened where the witness had
multiple potential sources from which he or she could have learned the story.”?®* This factor
has also been subsequently applied, where it was stressed in addition that ‘whether a witness
is recognized as a knowledge holder by their community is relevant to reliability, but it is only
a factor to consider.”?®
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Turning to the question of weight, in general, oral history evidence is weighted similarly to
‘documentary evidence.”®® Three cases applying Mitchell's treatment of weight will be
considered. First, in Canada v Benoit, the court found evidence by one witness was ‘at best,
ambiguous’ and hence gave it little weight.?®” The court also affirmed Mitchell in criticising the
trial judge for ‘artificially strain[ing] oral evidence given by another witness.?® Secondly, in
Buffalo v Canada, the court could not ‘put any weight’ on oral history evidence by one witness
because it was ‘far too vague...’””®® In the same case, the court could not ‘place much weight
on an ‘oral tradition account’ by another witness because ‘[t]here is precious little information
about the story’s provenance.’?° Finally, in Watson v Canada, ‘less weight' was attached to
one witzr;?ss’s testimony of ‘oral history’ in part because the witness was less reliable than the
others.

More recently, a court identified circumstances in which oral history evidence should be given
‘significant weight.’?’?> These are ‘[w]here oral history evidence is supported by, or is consistent
with written records, ... uncontradicted, ... rings true in the context of events at the time, ...
[or] reflects common sense...?”® This approach has since been ‘adopted ... although ...
assessment of oral history continues on a case by case basis...””’* Potentially these factors
may unfairly privilege Western epistemologies regarding evidence and history, though the
practical effects remain to be seen given the recency of the developments.

7.3.1.1 The Oral History and Elder Evidence Protocol

The Canadian Federal Court developed Practice Guidelines for Aboriginal Law Proceedings
(‘the Guidelines’) in 2021, in order to provide a consistent framework for Indigenous
storytelling, with necessary flexibility, supported by evidential procedures accepted within case
law.?”® The Guidelines address the role and processes for ‘Dispute Resolution Through
Dialogue’ in Part llI(A), but most relevant to this brief, they also provide for various in-court
processes which aid the provision of evidence in an Aboriginal Law Proceeding, such as the
‘Oral History and Elder Evidence Protocol’ (‘the Protocol’) in Part IlI(D).

The stated purpose of the Protocol is to ‘balance the appropriate reception of Elder testimony
and oral history evidence with the practical needs of the justice system in a manner that
promotes fairness and truth-seeking in civil litigation.”?"®

Where Elder testimony informs the court of the Indigenous perspective, and the Elder is
recognised by their community as having Elder status, their testimony will generally be
admissible,?”” but Elder testimony admissibility is to be decided by the Trial Judge or Tribunal
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on a case-by-case basis.?’® Parties may make agreements in this regard, including those with
specific reference to the Protocol, and may apply to the court for an order reflecting the
agreement.

Specific procedural considerations include, but are not limited to:

(a)Venue that Elder evidence is received;
a. With views existing that Elder evidence is to be received ideally within the
community, if possible, for at least a portion of the hearing, for 20 days maximum,
or near the community.?”®
(b)Site visits to places or land anticipated to be the subject of Elder evidence, to better
understand the evidence, but not to form the basis of any inferences;?%
(c) Ceremony or customs significant to the community which ought to precede or conclude the
Elder testimony. For example, in Restoule et al v Attorney General of Canada et al
(‘Restoule’), Elders requested a Smudging ceremony be conducted prior to proceedings, and
an Eagle Staff, and a Sacred Fire during the proceedings;?®'
(d)An Elder may choose to affirm the truth of their testimony by Indigenous practice.?%?
(e)Courtroom seating and attire may be adjusted to receive Indigenous oral testimony;
(f) Provision of interpreters, including simultaneous interpreters;?33
(g) Out-of-court evidence may be taken in particular circumstances, including where an Elder
is elderly, infirm, or otherwise unavailable at trial;?%*
(h)Special Hearings may be held to receive Elder testimony and oral history. An early special
hearing may allow parties to consider their positions in light of evidence of Indigenous
perspective, early in the proceeding.?8®
(i) Roles of the parties while receiving Elder Testimony;
(j) Elders may give testimony in the form of Demonstrative Evidence;?%
a. In Restoule, the protocol stated ‘Elders may have their Sacred Pipes and
Drums. The Chiefs who will be giving evidence have also indicated that they will be
wearing their ceremonial Headdresses. 28"
(k) Conduct during Direct Examination, Cross-Examination and Re-Examination while
receiving Elder testimony may be subject to special procedures and limitations; 288
() Objections while receiving Elder Oral Testimony may be subject to special procedures to
reduce the disruption in the Elder testimony’s flow.°

In considering the Practice Guidelines, it is important to recognise limitations which operate
beyond their scope. For example, The Oral History Protocol is designed to better receive Elder
testimony and information on the Indigenous perspective, but it is still designed to operate
within the Crown's ‘justice’ system. Such Guidelines are very important for matters being heard
in this system here and now. However, ‘some Indigenous legal resources require deep historic
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knowledge and immersion,”“™ which may be beyond the scope of Crown courts’ reconciliatory

efforts at this stage.

7.3.2 Ancient Documents

Previously ancient documents (‘private documents [at least] 30 years old’) were found to be
admissible in Delgamuukw where ‘produced from proper custody, and otherwise free from
suspicion...””' Since then, it has been held that this approach is subsumed under the
principled exception to the reformed hearsay rule (which is that hearsay evidence is admissible
where necessary and reliable®®?), though may be useful in guiding its application.?®®
Subsequent cases have confirmed this holding.?®* Initially, it was unclear whether the oral
histories exception would be extended to ancient documents in cases involving Aboriginal
rights.?®® However, it has since been extended, albeit in limited cases.?® The effect of this is
to lower the threshold of reliability for admissibility.?*” Expert evidence can be used to assess
the reliability for this purpose.?® Expert evidence may elucidate relevant context underlying
the document, including:

The circumstances surrounding the creation of the document, the role of the author and the
events described, the position of the author, the nature of the publication, whether in publishing
editorial changes have been made, and whether the document has been translated, and if so
what is the expertise of the translator.2%®

The question of weight for ancient documents is treated similarly to oral history evidence. The
factors discussed previous regarding oral history evidence have since been adapted for
ancient documents:

When documentary evidence is supported by oral history, it deserves considerable weight.
Where documentary evidence is internally inconsistent or rings inconsistent with the times, it
deserves less weight. And where it is uncontradicted, it must be assessed as any document
would including the position and interests of the authors.3°

7.3.3 Academic Sources: History and Anthropology

Another exception to the hearsay rule is the admissibility of academic materials. As we have
seen, before Canadian courts can construe the nature and scope of an Aboriginal right, the
anterior question of title must be answered, which itself turns on evidence of occupation of
territory by an organised society prior to the assertion of British sovereignty.®*! Since the
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evidence supporting such a determination concerns events occurring in the distant past, to
which there may no living witnesses or contemporaneous documents, the courts in Canada
frequently rely on historical and anthropological writings.**? A historical treatise is admissible
as evidence in itself, without the need for the author to personally submit to cross-
examination.>® There appears to be a presumption in Canadian practice that since academics
submit to a process of peer review and public scrutiny, that their opinions are prima facie
impartial, with onus on the opposing party to prove the contrary.®*

Despite this ostensibly liberal approach, the distinction between admissibility and weight
arises here as well. During an interlocutory hearing of the trial instance of Delgamuukw
McEachern CJ of the British Columbia Court of Appeal admitted certain academic writings on
the basis that they had been examined and cross-examined by readers of high learning.>®
Yet, that same judge ultimately found for the Crown on the basis that the principal evidence
provided by the indigenous litigants, which compromised a sacred song detailing the history
of their people, was 'mythology’ that could not be ’literally true’.*®® The decision was overruled
on appeal to the Supreme Court of Canada which held that oral evidence should be placed
on an-‘equal footing’ with historical documents.3"

The evidence led at the trial of Delgamuukw was lengthy, elaborate and undoubtedly
expensive. Requiring indigenous litigants to engage in extensive corroboration of oral custom
through the use of European scholarship is therefore an onerous burden, and a wasted one,
unless judicial method develops epistemologies that are capable of dealing with indigenous
evidence on its own terms. The problem is particularly acute in Australia where academic
scholarship of indigenous history is, for reasons that do not need to be stated, still in an
emerging state.

7.4 Expert Evidence

It is important to recognise that Elder testimony is distinct from the permitted opinion evidence
of an expert witness. This is because ‘Elders testify about what they know from their personal

perspective, the community’s perspective, and their culture’s perspective’ 3%

This was the approach taken by the trial judge in William, where a Tsilhgot'in and Xeni Gwet’in
person were considered in that trial to be lay witnesses, not expert witnesses.* This approach
was consistent with Fitzpatrick J's approach in Trans Mountain Pipeline ULC v Mivasair.®'"°

Elder testimony is therefore not subject to the same requirements as expert evidence is, which
prevents such requirements operating as evidential barriers to such testimony. The effect of
not miscategorising Elder evidence as expert evidence, goes towards applying Indigenous
law as a legal system, rather than a fact to be proven (but of course ultimately still enforces
the latter).
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With respect to Indigenous laws or traditions that may come before the Federal Court, the
Practice Guidelines consider the use of Rule 52 of the Federal Court Rules to allow for the
appointment of an Elder or another community member with knowledge of Indigenous Law
and/or oral traditions to assist in understanding technical evidence, to the extent that an
understanding of a particular knowledge system is required.®"!

8.0 Conclusion

The approach of evidence law in Canada regarding Indigenous treaty and rights cases has
developed from the unique circumstances in which Indigenous peoples came into contact with
Europeans, modern-day Canada was colonised, the British Crown asserted sovereignty, the
treaty process between the Crown and Indigenous bands occurred, and constitutional rights
were enacted.®'? Notwithstanding these foundations, the evidence law of Indigenous treaty
and rights cases is primarily derived from the common law, with limited statutory provisions or
recognition of Indigenous law as a source of evidence law.

Nevertheless, there has been recognition of limited rights to self-governance for Indigenous
communities, such as the Akwesasne, who have over 30 laws within the Akwesasne Law
Registry regarding civil matters including elections, couples’ property and banishment.®'
Akwesanse’s justice system does not prioritise strict sentencing procedures, and does not
require their advocates or judges to hold recognised law degrees. Thus, Indigenous law and
custom is recognised as law within such communities, and cultural approaches to evidence,
which often are more flexible, can be utilised. However, it must be recognised that such
recognition largely arose through modern treaties,*'* and for the right to self-government to be
found by the courts, it must be shown to be protected by s 35(1) of the Constitution Act and
not extinguished by statute, involving often lengthy negotiation or litigation.3'®

Canada’s Supreme Court has employed an originalist perspective in interpreting provisions
regarding Aboriginal peoples in the Constitution Act, which John Borrows describes as
inconsistent with its ‘living tree’ jurisprudence for ‘everyone else’.*"® Whether Lamer CJ’s
leading judgment in Van der Peet — that for an Aboriginal right to be protected by s 35(1), the
activity must be an element of a custom integral to the distinctive culture of the aboriginal
claimant — holds, over the later ‘way of life’ reinterpretation of ‘culture’, the approach is
arguably Eurocentric and invites subjectivity.*'” Mark Ebert considers the assumption that the
judge can be separated from the ‘objective’ fact finding process flawed, and disadvantages
the Aboriginal perspective because judges perceive the world through their received
Eurocentric culture.?'® Therefore, Aboriginal rights and laws are treated as facts to be proved
based on historical evidence, while contemporary customs lack protections.

The exceptions afforded to Aboriginal and treaty rights claimants, particularly concerning
standard, onus, exceptions to hearsay (including oral evidence, ancient documents, historical
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evidence and treatises, and expert evidence) are afforded on the rationale of the principles of
evidence law with ‘a consciousness of the special nature of aboriginal claims, and of the
evidentiary difficulties’ present.®'® Nevertheless, if oral evidence central to a claimants case is
admitted, based on these more ‘flexible’ standards, but is given little weight as not sufficiently
‘useful’ or ‘reliable’,**° as in Canada v Benoit, Buffalo v Canada, and Watson v Canada,*" the
common law standards of evidence could nevertheless render certain Aboriginal and treaty
rights protected by s 35(1) illusory. As Gover and Macaulay identified, this issue leaves the
litigation process ‘ill-suited to address these issues.’®?? Additionally, such cases which turn on
evidence of history are lengthy — Delgamuukw #3 lasted 374 days in the trial process over the
course of three years, Bear Island took 120 days — and are by virtue of this expensive to
litigate.3*® A First Nation is placed in a ‘difficult situation’ during that period — a period which
will certainly take years, if not decades — as it cannot invoke an Aboriginal right or title, or
treaty if negotiations are underway.*** Logging, mining, and development will thus continue on
claimed land throughout this process, diminishing the land’s resources and often irrevocably
impacting First Nations’ connections with their lands.
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