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Background and Context  

The Queensland Sentencing Advisory Council requested UQ Pro Bono Centre (UQPBC) to 
review the case law regarding whether a sentencing threshold has been set for sentencing 
under s315A of the Criminal Code (Qld) following the early decision of R v MCW [2018] QCA 
241. This research report explores the sentencing lengths of s315A cases from 2019 onwards 
and compares its efficacy with s37 of the Crimes Act (NSW). Students were directed to:  

a. Consider aggravating and mitigating factors that are raised in the case law;  
b. Examine whether the Court of Appeal has commented on a sentencing range being 

inadequate or too low; 
c. Compare with other appellate court jurisprudence to see how these matters are dealt 

with elsewhere in Australia; 
d. Assess whether the maximum penalty in Queensland is appropriate and consistent 

with other jurisdictions; and  
e. Discuss the intersection with any other research on the offence to identify any issues 

that may impact sentencing and/or risk assessment for these offences. 

Methodology 

The students adopted a doctrinal research methodology. In this report, we provide information 
on all cases that discuss s315A. We then analyse how New South Wales approaches 
strangulation laws, with a particular focus on consent, defences and tiered penalties. We then 
examine the challenges in prosecuting strangulation, including evidentiary barriers, socio-
cultural perceptions, and issues of consent in domestic violence contexts. Finally, we assess 
the implications of these legal frameworks on victim protection, conviction rates, and the 
broader goal of addressing intimate partner violence effectively. 
  

https://archive.sclqld.org.au/qjudgment/2018/QCA18-241.pdf
https://archive.sclqld.org.au/qjudgment/2018/QCA18-241.pdf
https://archive.sclqld.org.au/qjudgment/2018/QCA18-241.pdf
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Section 315A Choking, suffocation or strangulation 
in a domestic setting (Qld) Criminal Code  

Introduction  

Section 315A of the Criminal Code (Qld) provides a specific offence for choking, suffocation 

or strangulation in a domestic setting. The offence was introduced on 5 May 2016 following a 

recommendation made by the Special Taskforce on Domestic and Family Violence in 

Queensland.1 The Taskforce identified that strangulation was a key predictor of domestic 

homicide, and recommended that an appropriate penalty be applied to account for this.2 

 

Section 315A provides that a person commits a crime if: 

(a) the person unlawfully chokes, suffocates or strangles another person, without the 

other person’s consent; and 

(b) either -  

(i) the person is in a domestic relationship with the other person; or 

(ii) the choking, suffocation or strangulation is associated with domestic violence 

under the Domestic and Family Violence Protection Act 2012. 

 

A statutory definition of choking, strangulation and suffocation was inserted into s 315A(1A)  

on 19 September 2024. Pursuant to s 315A(1A) ‘a person is taken to choke, suffocate or 

strangle another person if the person applies pressure to the other person’s neck that 

completely or partially restricts the other person’s respiration or blood circulation, or both’. This 

definition expands the previous common law construction of choking, according to which “the 

act of choking [would] not be proved, unless there [was] some detrimental effect on the 

breathing of the victim”.3 All the cases considered below here were heard prior to the 

amendment and apply the common law definition of choking. It will be interesting to see what 

effect the expanded statutory definition has. 

 

A person found guilty under s 315A is liable to a maximum penalty of 7 years’ imprisonment.4 

 
1 Special Taskforce on Domestic and Family Violence in Queensland, Not Now, Not Ever: Putting an 
End to Domestic and Family Violence in Queensland (Final Report, February 2015). 
2 Ibid at 302. 
3 R v HBZ (2020) 4 QR 171 [57]. 
4 Criminal Code (Qld) s 315A(1). 

https://plus.lexis.com/apac/document/onecase/?pdmfid=1539278&crid=5727e3ff-5a8c-42a0-b1db-28e37cb3f049&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A626X-Y4H1-FK0M-S4CP-00000-00&pdcontentcomponentid=267696&pdteaserkey=cr10&pdislpamode=false&prid=4428b707-ed3f-445e-94c4-243ffe157409&ecomp=q85k&earg=cr10
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Case Law  

Case Name R v OAC [2024] QCA 52 

Gender Male perpetrator; female victim 

Relevant 
facts 

● The offender had a history of choking and strangling the 

complainant in previous incidents, including choking her in 

December 2013 and strangling her in February 2014. This pattern 

of abuse escalated in severity and frequency through to 2019. 

● In one violent 2019 incident, the offender clamped his hand over 

the complainant's nose and mouth, preventing her from 

breathing. When she resisted, he pushed her down, applied 

pressure to her head and neck, and inflicted pain by pressing 

his fingers into her gums and teeth. 

● Another incident involved the offender pinning the complainant 

against a wall with his hand around her throat, resulting in 

medical evidence of scratches and tenderness to the complainant’s 

voice box. 

● The offending was deliberate, degrading, and abusive, occurring 

while the offender was subject to a domestic violence order. 

● The pattern of behaviour demonstrated a disregard for the 

complainant's wellbeing and legal restrictions. 

Offence Counts 2 and 16: strangulation in a domestic setting (DVO). 

Sentence 2.5 years’ imprisonment. 

Mitigating 
Factors 

● The offender had taken steps to improve his circumstances and 
supported his mother. 

● He had a difficult early life, including his father’s suicide. 
● Medical practitioners provided views on his psychotic and 

paranoid state, depression, self-harm, and other mental health 
conditions. 

● The offender expressed remorse and a motivation to abstain 
from substance abuse. 

Aggravating 
Factors  

● The offender had a serious criminal history despite being only 30 
years old. 

● The offences were unprovoked and escalated to rape and 
torture. 

● The offending caused the complainant serious physical, mental, 
and emotional harm. 

● The offender posed a significant risk of reoffending, particularly 

https://www.queenslandjudgments.com.au/caselaw/qca/2024/52
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due to a history of domestic violence against multiple partners. 
● The offending occurred in breach of a domestic violence order 

and involved prolonged, deliberate, and degrading violence. 

Other 
Comments 

● Count 2: After the complainant went to her room, the offender 
clamped his hand over her nose and mouth, preventing her from 
breathing. When she resisted, he applied pressure to her head and 
neck, and inflicted pain by pressing his fingers into her gums and 
teeth before clamping his hand over her mouth and nose again. 
The complainant struggled to breathe even after the offender let 
go. 

● Count 16: The offender clamped his hand over the complainant’s 
mouth, causing her to struggle to breathe. When she resisted, he 
held her down and placed his hands around her neck, telling her to 
stop crying. 

● The court emphasised the importance of protecting the 
community from the offender’s risk of reoffending. 

 

Case Name R v MDU [2024] QCA 113 

Gender Male perpetrator; female victim 

Relevant 
Facts  

● The applicant attempted to murder his estranged wife by choking 

her, intending to "choke the life out of her". 

● The applicant choked the complainant for a prolonged period, 

causing her to lose consciousness. Upon seeing her eyes bulging, 

he stopped, slapped her face to revive her, and briefly grabbed her 

throat again before desisting. 

● The sentencing judge found that the applicant believed the 

complainant was deceased at the time he stopped. 

● The offence involved premeditation and planning, including 

internet searches on methods to kill the complainant, such as using 

poison, venomous snakes, and firearms. 

● On the day of the offence, the applicant arrived at the 

complainant’s house early in the morning, intoxicated and armed 

with knives, a green cord, and a chainsaw. He used the 

chainsaw to break into the house, chased the complainant when 

she escaped, and subjected her to a prolonged and terrifying 

attack. 

● The applicant told police his motive was revenge and admitted his 

intention to kill the complainant. 

Offence  Attempted murder 

Sentence ● Nine years’ imprisonment. 
● Parole eligibility fixed for 6 March 2026, after serving four years. 
● No serious violent offence declaration was made. 

https://www.queenslandjudgments.com.au/caselaw/qca/2024/113
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● The application for leave to appeal against the sentence was 

dismissed on the following grounds: 
1. The sentence was not manifestly excessive despite s538 of the 

Criminal Code allowing a reduction of punishment where the 
applicant desisted from the offence. The offence was deemed a 
serious case of attempted murder and a domestic violence 
offence [118]. 

2. Section 538 was not engaged, as the applicant’s desistance was 
not voluntary or of his own motion but was a reaction to the 
complainant's bulging eyes [38]. 

3. No special leniency was applicable due to his admissions, as 
argued in support of ground 1. 

Mitigating 
Factors 

● Plea of guilty and cooperation with police, including making 
significant admissions. 

● No prior convictions and assurance from the complainant that 
the applicant had been a good father and a hard worker before 
the offence. 

● The applicant desisted in his attempt to kill the complainant. 
● Evidence that the offending was out of character and the 

applicant had no history of violence towards the complainant or 
their son. 

Aggravating 
Factors  

● The premeditated and planned nature of the offence, including 
internet searches on methods of killing. 

● The frightening circumstances of the attack, involving 
intoxication, breaking into the complainant’s house with a 
chainsaw, and chasing her after she escaped. 

● The prolonged and violent nature of the assault, with the 
complainant coming very close to death. 

● The applicant’s comments to police and limited remorse, including 
attempts from prison to persuade the complainant to withdraw her 
statement. 

● The applicant admitted his motive was revenge, and his 
cooperation with police was not indicative of genuine remorse. 

Other 
Comments 

● The Court held that even with the benefit of s538 of the Criminal 
Code, the sentence imposed—nine years’ imprisonment with 
parole eligibility after four years—was appropriate and could not be 
properly contested [135]. 
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Case Name R v MDS [2023] QCA 228 

Gender Male perpetrator; female victim 

Relevant 
Facts 

● The applicant held the complainant down and placed a wicker 

basket over her head, applying pressure to both sides of her neck. 

● This restricted the complainant’s breathing, causing her to gasp for 

breath 3–4 times before the applicant stopped. 

● The choking was relatively brief (10–15 seconds) and did not result 

in a loss of consciousness or bladder control. 

● The offence occurred as part of a series of domestic violence 

offences over a four-hour period. 

 

Offence One count of strangulation in a domestic setting  

Sentence ● The applicant’s appeal against a three-year sentence was dismissed. 
● Grounds of appeal included manifest excessiveness and error in 

sentencing. 

Mitigating 
Factors 

● Guilty plea, although entered late (just before the trial), it spared the 
complainant and the 16-year-old child from giving evidence. 

● The judge acknowledged the plea reduced costs and was a 
“significant benefit” for the complainant. 

● However, it was noted the timing did not reflect remorse. 
● The applicant complied with a protection order after the offence. 
● The strangulation lasted only 10–15 seconds and did not result in 

unconsciousness or serious physical injuries. 
● The applicant had an excellent employment record. 

 

Aggravating 
Factors  

● The strangulation was part of multiple domestic violence 
offences spanning four hours. 

● The 16-year-old child witnessed some of the offending, and an 
eight-year-old was present in the house. 

● The complainant feared for her life during the strangulation and 
continued to experience trauma, including nightmares and a need 
for security measures. 

● Previous criminal history: Though minor and dated (six offences 
from 1991–2004), it included alcohol-related offences and wilful 
damage. 

● The use of a wicker basket to restrict breathing was inherently 
dangerous and could have resulted in death within a short time. 

● The offence was recognised as a form of escalating domestic 
violence, commonly linked to domestic homicide. 

Other 
Comments ● The trial judge emphasised: 

- General Deterrence: Domestic violence offending is 

https://www.queenslandjudgments.com.au/caselaw/qca/2023/228
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prevalent, and sentences must deter such conduct. 
- Personal Deterrence and Denunciation: Sentencing 

must reflect the seriousness of the offence and 
protect the complainant and children. 

- Proportionality and Rehabilitation: The sentence 
must balance punishment and rehabilitation. 

● Strangulation was introduced as a specific offence due to its link to 
escalating domestic violence and the risk of homicide. 

The Queensland Court of Appeal upheld the sentence, reinforcing the 
importance of deterrence and the gravity of domestic violence offences. 

 

Case Name R v BEB [2023] QCA 105 

Gender Male perpetrator; female victim 

Relevant 
Facts 

● The offence occurred when the applicant visited AC's home with a 

child (TJ, aged 9). 

● During an argument about childcare, the applicant approached AC 

from behind, placed her in a headlock, and choked her so tightly 

she could not speak or breathe. 

● As AC tried to scream, the applicant covered her mouth with his 

hand. 

● AC escaped by biting the applicant’s finger, after which he released 

her and left with TJ. 

Offence ● Strangulation in a domestic setting  
● Additional offences included deprivation of liberty, rape, and 

indecent treatment of a child under 16, all classified as domestic 
violence offences. 

● The applicant pleaded guilty to 13 offences (eight on one 
indictment, four on an ex officio indictment, and one summary 
charge). 

 

Sentence 3 years imprisonment, with parole eligibility after serving half the sentence. 

Mitigating 
Factors 

● The applicant pleaded guilty, which was noted by the court. 
● The court acknowledged his cooperation in the investigative 

process. 
● The applicant endured significant disadvantages during his 

upbringing, including exposure to domestic violence, substance 
abuse, and sexual abuse as a child. 

● The applicant had personality vulnerabilities and a history of 
psychotic symptoms secondary to alcohol dependence. 

● Psychological conditions were considered in sentencing but did not 

https://www.queenslandjudgments.com.au/caselaw/qca/2023/105
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significantly reduce moral culpability or the need for general 
deterrence. 

Aggravating 
Factors  

● The offence was not an isolated incident but part of a broader 
pattern of domestic violence against AC. 

● AC suffered profound and lasting trauma, including fear, anxiety, 
and difficulty forming new relationships. 

● Extensive criminal record dating back to 1989, with prior 
convictions for violence and aggravated robbery. 

● The applicant had been sentenced to imprisonment on multiple 
occasions. 

● The applicant attempted to feign psychotic symptoms to pursue a 
mental health defence. This undermined the credibility of his claims 
and did not mitigate his culpability. 

● The offence occurred in the context of domestic violence, 
increasing the seriousness of the conduct. 

 

Other 
Comments 

● The court emphasised the serious nature of strangulation in 
domestic violence cases, noting its potential for escalation to 
homicide. 

● Psychological conditions may mitigate a sentence, but in this case, 
the applicant’s mental health issues did not sufficiently diminish 
his responsibility or the need for deterrence. 

● General deterrence, denunciation, and protection of victims were 
prioritised in sentencing. 

● The Queensland Court of Appeal upheld the sentence as 
appropriate, reflecting the seriousness of the offences and the need 
for justice in domestic violence cases. 

 

 

Case Name R v KLE [2022] QDC 286  

Gender Male perpetrator; female victim 

Relevant 
Facts 

● The applicant was charged with multiple domestic violence-related 

offences: 

- Count 1: Strangulation in a domestic setting. 

- Counts 2 & 3: Assault occasioning bodily harm. 

- Count 4: Wilful damage. 

● The strangulation offence involved the applicant placing both hands 

around the complainant's throat, squeezing until she lost 

consciousness, and threatening her by saying, "this is it, you're 

going to die; this is the end of your life." 

● The complainant sustained physical injuries, including redness on 

her neck, bruising on her upper chest and arms, and abrasions 

on her legs. 

https://www.queenslandjudgments.com.au/caselaw/qdc/2022/286/pdf-view
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Offence 
Strangulation in a domestic setting 

Additional offences: Assault occasioning bodily harm and wilful damage, all 
classified as domestic violence offences. 

Sentence Application for bail – refused.  

Mitigating 
Factors 

N/A 

Aggravating 
Factors  

● The applicant had previously been granted bail for the 
strangulation offence, with a strict condition of no contact with the 
complainant. 

● He breached this condition, undermining the court's trust in his 
compliance with orders. 

● A temporary protection order required the applicant to be of good 
behaviour toward the complainant, which he failed to adhere to. 

● The applicant had a previous criminal record, which further 
weighed against his application for bail. 

 

Other 
Comments 

● The court found the allegations and surrounding circumstances 
sufficiently serious to warrant a refusal of bail, prioritising the safety 
of the complainant and the broader need for deterrence in domestic 
violence cases. 

 

Case Name R v Gibbs; Ex parte Attorney-General (Qld) [2021] QCA 191 

Gender Male perpetrator; female victim 

Relevant 
Facts 

● The incident occurred during an argument in which the complainant 
accused the respondent of infidelity and asked him to leave the 
house. 

● The respondent first covered the complainant’s mouth and nose 
with his hand, suffocating her (Count 1). She struggled to breathe 
and managed to grab his testicles, causing him to release her. 

● As the complainant tried to stand, the respondent tackled her 
again, applying significant pressure to her throat (Count 2). She 
briefly lost vision, urinated on herself, and saw her young son 
witnessing the attack nearby. 

● The 000 emergency call recorded the struggle, muffled cries, 
and the complainant’s shortness of breath. 

● The complainant was later hospitalised with injuries consistent with 
non-fatal strangulation, including petechiae, swelling, and 
tenderness. 

● The offences were committed in breach of a Domestic Violence 
Order (DVO) and occurred only four months after the respondent 
was sentenced for threatening to kill the complainant. 

https://www.queenslandjudgments.com.au/caselaw/qca/2021/191/pdf-view


 

13 
 

 

 

Offence Count 1: suffocation in  a domestic  setting  
Count 2: choking in a domestic setting 
Count 3: assault occasioning bodily harm - acquitted  
 

Sentence The respondent was sentenced to three years’ imprisonment for each 
count, with an immediate fixed parole release date. 

Mitigating 
Factors ● The respondent suffered from severe PTSD as a result of military 

service. 
● PTSD was a contributing factor in the offending, reducing the 

respondent’s moral culpability and the emphasis on deterrence. 
● His treatment regime would be disrupted by imprisonment. 
● The respondent was a competent and distinguished soldier who 

struggled with mental and physical illnesses due to his military 
service. 

● His PTSD was not a result of personal misconduct but of his 
service. 

● The respondent was proactive in seeking treatment for PTSD 
and reliable in continuing with treatment. 

● He expressed remorse and recognised the impact of his mental 
illness on his family. 

● The respondent was described as honest and supportive of other 
veterans. 

● His current partner attested to his remorse and efforts to 
reform. 

● He did not pose a risk to the wider community  

 

Aggravating 
Factors  

● The respondent had been sentenced only four months earlier for 
threatening to kill the complainant. 

● The offences occurred in violation of an existing DVO. 
● The incident was partially witnessed by the couple’s young son. 
● The complainant suffered serious physical and psychological 

harm. 

Other 
Comments 

● The Court of Appeal emphasised the seriousness of 
strangulation offences under s 315A, noting their potential to 
cause severe or fatal outcomes. Sentencing typically prioritises 
punishment, denunciation, and deterrence in such cases. 

● The sentence of immediate parole release without initial custodial 
time was unusual but upheld. The Court found the sentencing 
judge had appropriately balanced the respondent’s personal 
circumstances, mental health issues, and rehabilitation efforts 
against the gravity of the offences and the need for deterrence. 

● Despite the mitigating factors, the sentence underscored the 
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importance of addressing the dangerous and life-threatening nature 
of domestic violence-related choking and suffocation offences. 

 

 

Case Name R v DBW [2021] QCA 234 

Gender Male perpetrator; female victim 

Relevant 
facts 

● The applicant broke into the complainant’s home at night (Count 1) 

and stole her mobile phone (stealing). 

● He choked the complainant with his hands until she lost 

consciousness, telling her, “I wasn’t going to kill you, I just want you 

to come with me” (Count 6). 

● He deprived the complainant of her liberty by forcing her into his car 

and attempting to abduct her (Count 7). 

● The complainant experienced significant fear and ongoing 

psychological harm. 

Offence Count 1: Burglary.  
Count 2: Stealing of a mobile telephone. 
Count 3: Alleged suffocation.  
Count 4: Unlawful assault.  
Count 5: Alleged assault occasioning bodily harm.  
Count 6: Strangulation (s315A).  
Count 7: Alleged deprivation of liberty.  
 
All but count 7 were domestic violence offences. 

Sentence The applicant received a head sentence of five years, with the strangulation 
offence attracting a concurrent sentence of five years. 
 
Eligible for parole after two years. 
 

Mitigating 
Factors 

● Pled guilty, resulting in a reduction of the sentence. 
● Expressed remorse for his actions. 
● Attempted to address personal issues contributing to his behaviour 

through rehabilitation efforts.  
● Suffered a challenging childhood that led to alcohol and substance 

abuse. 
 

Aggravating 
Factors  

● Invasion of the complainant’s home at night. 
● Significant criminal history. 
● Significant level of violence, the strangulation and associated 

violence were extreme and deliberate. 
● All but one offence were classified as domestic violence offences. 
● The applicant premeditated his actions, including the abduction 

https://www.queenslandjudgments.com.au/caselaw/qca/2021/234
https://www.queenslandjudgments.com.au/caselaw/qca/2021/234
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attempt. 
● Deprived her of her liberty by making her enter his car and 

attempting to abduct her (distinguished MCW and MDB on the basis 
that these cases did not involve abduction of the victim). 

● Frightened the complainant, causing ongoing psychological 
issues.  
 

Other 
Comments 

● The Court emphasized that the maximum penalty (seven years) for 
strangulation should not be applied simply based on a judge’s 
subjective view of the offence's seriousness. Sentences must 
reflect the full context of the offending, which may warrant 
cumulative penalties. 

● The strangulation offence, while severe on its own, was part of a 
broader pattern of domestic violence. The sentencing judge 
highlighted the gravity of such violence, particularly when perpetrated 
by a man against a former partner. 

● The judge noted that strangulation is inherently dangerous, often 
leading to death or serious brain injury. In this case, the 
complainant’s survival without major injury was considered fortunate. 

● The burglary and deprivation of liberty offences enabled the judge 
to impose penalties exceeding the seven-year maximum penalty 
for strangulation, reflecting the cumulative harm caused by the 
applicant’s actions. 

 

 

Case Name Attorney-General (Qld) v Samuels (A Pseudonym) [2021] QCA 107 

Gender Male perpetrator; female victim 

Relevant 
facts 

● The respondent, aged 20 at the time, grabbed the complainant 

around her throat with his right hand and pushed her against a 

bathroom door. 

● He held her by the throat for about 30 seconds, during which the 

complainant was extremely fearful and believed she was going 

to die. 

Offence Count 1: Strangulation.  
Count 2: Common assault.  
Count 3: Assault occasioning bodily harm.  

Sentence ● Two years’ imprisonment with immediate parole. 
● The trial judge emphasised that the sentence was structured to 

record community disapproval of the violence while fostering the 
respondent’s rehabilitation. 

● The Crown appealed the sentence as inadequate, arguing that it 
failed to reflect the objective seriousness of the offending. 

● The Court of Appeal dismissed the Crown’s appeal, finding the 

https://www.queenslandjudgments.com.au/caselaw/qca/2021/107/pdf
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sentence was within the range of a sound exercise of discretion. 

Mitigating 
Factors 

● The respondent demonstrated true remorse for his actions  
● He had engaged in rehabilitative efforts such as drug counselling, 

displaying a commitment to self-improvement 
● The respondent was 20 years old at the time of the offence and 22 at 

sentencing - the court saw potential for rehabilitation due to his 
young age. 

● Plea of guilty. 
● References from the respondent’s employer described him as 

‘reliable’, ‘skilled’, and ‘supportive’, indicating a positive outlook for 
future rehabilitation.  

Aggravating 
Factors  

● Domestic setting  
● the respondent had a prior criminal history  

Other 
Comments 

● The trial judge emphasised the need to balance denunciation and 
rehabilitation, opting for immediate parole to support the 
respondent’s ongoing efforts to reform. 

● The Court of Appeal dismissed the Crown’s appeal, holding that the 
trial judge’s sentence was reasonable and within the appropriate 
range of discretion, given the respondent’s youth, remorse, and 
rehabilitative progress. 

 

Case Name R v HBZ (2020) 4 QR 171 

Gender Male perpetrator; female victim 

Relevant 
facts  The offender placed his hand around the complainant's neck and applied 

pressure that restricted her breathing. The complainant experienced several 

overt signs of restricted breathing, including: 

● Struggling to breathe 

● Inability to speak 

● Seeing black dots in her vision 

● Pain in her chest 

● Feeling disoriented 

Offence Strangulation in a domestic setting 
 

Sentence The offender was sentenced to two and a half years of imprisonment, 
suspended after serving 15 months, with an operational period of three 
years. 

Mitigating 
Factors 

● The offender was 34 years old at the time of the offence, which was 
considered younger compared to offenders in other relevant cases 

https://www.queenslandjudgments.com.au/caselaw/qca/2020/73
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(MCW and MDB). 
● The offender had a good work history. 
● The offender had no prior criminal history. 
● The offender made a complete separation from the complainant 

following the offence. 
● The trial judge characterised the offender’s conduct as an 

"overreaction." 
● The offending was less serious compared to MCW and MDB. 
● The act of strangulation lasted for a short duration. 

 

Aggravating 
Factors  

N/A 

Other 
Comments ● The offence of strangulation was introduced to address the dangers 

inherent in choking, strangling, or suffocating in domestic settings, 
due to the potential for escalation to fatal outcomes. 

● The court emphasised that the conduct itself—not the injury caused—
is the gravamen of the offence. Even in cases where there are no 
lasting injuries, the act of choking is inherently dangerous and must 
be deterred because repeated incidents can result in serious injury or 
death. 

● Interpretation of “chokes”: 
- The term “chokes” under s 315A includes any act that hinders 

or restricts a victim’s breathing and does not require proof that 
breathing was completely stopped. 

- There must be some detrimental effect on breathing, even if 
the restriction is brief, causes no lasting injury, and does not 
fully stop the victim’s breath. 

- Pressure must result in at least a restriction of the victim’s 
breathing for the act to constitute choking under the statute. 

 

Case Name R v RBD [2020] QCA 136 

Gender Male perpetrator; female victim 

Relevant 
Facts  

● The applicant choked the complainant until she lost 

consciousness. 

● After the complainant lost consciousness, the applicant sexually 

assaulted her. 

● The complainant later sought medical attention, where she was 

noted to have: 

- Petechial haemorrhages on her face 

- Subconjunctival haemorrhages in both eyes 

- Bruising on her neck 

● The sentencing judge found that choking the complainant to 

unconsciousness followed by sexual assault was "objectively 

https://www.queenslandjudgments.com.au/caselaw/qca/2020/136/pdf-view
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extremely serious" conduct. 

● The choking was part of a series of severe domestic violence 

offences committed by the applicant against the complainant 

over a period of time. 

Offence ● Strangulation 
● Three counts of sexual assault  
● One count of unlawful stalking with violence  
● One count of burglary, by breaking, in the night 
● One count of assault occasioning bodily harm  
● One count of deprivation of liberty 
● One count of rape  
● One count of dangerous operation of a vehicle 

- 19 further summary offences 
 

Sentence Two years imprisonment for the choking offence in a domestic setting. 
A total period of 12 years imprisonment for all offences combined. 
 

Mitigating 
Factors 

● The offender pleaded guilty. 
● The offender was young at the time of offending. 
● The offender had no significant criminal history. 

 

Aggravating 
Factors  

- Choking to the point of unconsciousness.  
- Sexually assault following the choking 

Other 
Comments 

● Holmes CJ and Jackson J observed that while the sentence was 
“heavy given the applicant's youth and lack of significant 
criminal history, it was still within a proper exercise of discretion” 
(at [1]) 

● The court recognised the extreme seriousness of the conduct, 
particularly the combination of strangulation and sexual assault, in 
the context of a history of domestic violence. 

 

Case Name R v Young [2020] QCA 140 

Gender Male perpetrator; female victim 

https://www.queenslandjudgments.com.au/caselaw/qca/2020/140
https://www.queenslandjudgments.com.au/caselaw/qca/2020/140
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Relevant 
Facts 

● The appellant forcefully grabbed her throat and pushed her against 

a wall during an argument, applying pressure that impaired her 

ability to breathe or speak. 

● Neighbours reported hearing a heated argument, followed by the 

complainant’s distress calls, which supported her version of events. 

● Medical professionals who examined the complainant found injuries 

consistent with choking, corroborating her account. 

● Photographic evidence and ambulance records documented 

bruising and other symptoms consistent with strangulation. 

Offence Count 1: Assault occasioning bodily harm, while armed (charged, but 
abandoned by the prosecution). 
Count 2: Common assault (charged, but found not guilty) 
Count 3: Choking in a domestic setting. 

Sentence The appellant was sentenced to two years’ imprisonment and 154 days 
of pre-sentence custody (cumulative). 
 
The appellant’s appeal against conviction was dismissed. 
 

Mitigating 
Factors 

● There were no significant mitigating factors in this case as it 
primarily revolved around issues of evidence. 

Aggravating 
Factors  

● The offence occurred in a domestic setting.  

Other 
Comments ● The case involved a mutually abusive relationship with a 

background of excessive drinking. 
● The case primarily focused on evidentiary issues, including the 

challenge of proving choking and whether the jury’s verdict was 
unreasonable. 

● The evidence was inconsistent, with varying reports from police 
(evidence of choking) and ambulance personnel (no evidence of 
bruising), and the complainant’s reliability as a plaintiff was 
questioned (though she gave detailed testimony of the attack). 

● Despite the discrepancies, the jury found sufficient evidence 
beyond a reasonable doubt that choking had been inflicted, and the 
court upheld the conviction. 

 

 

Case Name R v AJB [2019] QDC 169 

Gender Female perpetrator; female victim 

https://www.queenslandjudgments.com.au/caselaw/qdc/2019/169
https://www.queenslandjudgments.com.au/caselaw/qdc/2019/169
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Relevant 
Facts 

● The Crown alleged that the defendant knocked the complainant to 

the ground, repeatedly banged her head on the ground, and placed 

an arm around her throat, allegedly choking her. 

● Defence counsel made a no case submission, which was 

accepted by the judge. 

● The case revolved around whether the complainant’s breathing was 

stopped or just restricted. 

Offence Count 1: Assault occasioning bodily harm.  
Count 2: Choking in a domestic setting (not guilty).  

Sentence The judge directed the jury to return a verdict of not guilty on Count 2 
(choking in a domestic setting), as there was insufficient evidence to 
substantiate the charge under s 315A(1)(a). 

Mitigating 
Factors 

N/A. 

Aggravating 
Factors  

N/A. 

Other 
Comments 

● The case raised a question of law regarding the interpretation of s 
315A(1)(a) and (b), specifically whether the offence requires the 
victim to have stopped breathing. 

● The words 'choke,' 'suffocate,' and 'strangle' are not explicitly 
defined in the legislation, and their meanings have been derived 
from case law. Definitions suggest that these terms refer to the 
cessation of the ability to breathe, not merely a restriction in 
breathing. 

● In this case, the evidence was insufficient to show that the 
complainant’s breathing stopped entirely. The judge found that the 
evidence at its highest only indicated that there was a restriction in 
breathing, not complete cessation. 

 

Case Name R v MDB [2018] QCA 283 

Gender Male perpetrator; female victim 

Relevant 
Facts  

● The defendant grabbed the complainant's throat and squeezed it 
twice, causing her to be unable to breathe or speak. 

● The choking occurred in the context of a protracted violent 
incident, which involved other assaults and threats with a knife. 

● The offence was committed in breach of an existing domestic 
violence order. 

● The applicant pleaded guilty to multiple domestic violence offences, 
including: 

- Common assault 
- Threatening violence 

https://www.sclqld.org.au/caselaw/107968
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- Assault occasioning bodily harm 
- Choking in a domestic setting 
- Wilful damage 

● The applicant contended that the sentencing judge erred by 
considering the existence and contravention of a previous domestic 
violence order as a relevant aggravating factor. The key issue was 
whether this order’s contravention was indicative of ongoing 
domestic violence. 

● The application for leave to appeal against the sentence was 
refused. 

 

Offence 
● Common assault 
● Threatening violence 
● Assault occasioning bodily harm 
● Choking in a domestic setting 
● Wilful damage 

Sentence  Four years’ imprisonment. 

Mitigating 
Factors 

● The applicant pleaded guilty to the charges, which may have 
resulted in some consideration for a reduced sentence 

Aggravating 
Factors  

 
● The applicant was of a mature age of 38 years old at the time of the 

offence. 
● He had a serious and concerning criminal history. He had 

appeared before the court 31 times and had a history of violent 
offences, including previous convictions for possessing a knife in 
public. 

● The existence of a domestic violence order and its breach 
demonstrated that the offence was not isolated or exceptional, 
indicating ongoing abusive behaviour. 

● The applicant’s conduct included explicit threats to kill, such as 
attempting to bite the complainant’s face and holding a knife to her 
throat. 

● The violence was extended over time, showing escalating 
behaviour. 

● The applicant minimised his conduct when interviewed by police, 
failing to be frank about the events and lacked remorse. 

● The complainant suffered significant physical, emotional and 
financial consequences from the violence. 

 

Other 
Comments ● The case highlights the seriousness of choking in domestic 

violence cases, emphasizing its predictive nature for further 
violence and potential escalation. 

● The court emphasized that strangulation is inherently dangerous 
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and can lead to permanent injury or death. The persistence of the 
applicant’s actions made the offence even more severe. 

● The judge noted that strangulation in a domestic setting is 
particularly serious, given the prevalence of domestic violence 
and the significant number of fatalities each year. 

● In this case, the sentence was higher than recommended by the 
prosecutor, reflecting the gravity of the offence, particularly in the 
context of domestic violence and the victim’s vulnerability (following 
R v MCW) 

● The applicant was ultimately deterred by intervention from others 
present, which prevented further harm. 
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Case Name R v MCW [2018] QCA 241  

Gender Male perpetrator; female victim 

Relevant 
Facts 

● The defendant strangled the complainant by holding her in a 

chokehold until she lost consciousness. 

● The strangulation was deemed particularly serious due to the loss of 

consciousness, highlighting the inherently dangerous nature of such 

conduct. 

● The offence occurred in a domestic setting and was preceded and 

followed by assault occasioning bodily harm. 

● The applicant’s application for leave to appeal against his sentence 

was refused. 

Offence Strangulation in a domestic setting 

Sentence Three and a half years’ imprisonment 

Mitigating 
Factors 

● Early guilty plea, which saved the court time, spared the 
complainant from giving evidence, and saved the victim from having 
to face the defendant in court. 

Aggravating 
Factors  

– Lengthy criminal history including street offences, minor drug 
offending, dishonesty offences, unlawful use of motor vehicles, 
breach of bail and probation orders, and relevantly, contraventions of 
domestic violence orders.  

– The applicant had a history of similar offences, including previous 
incidents of putting the complainant in a chokehold. 

– Contravened domestic violence orders numerous times whilst 
on parole for previous offences.  

- Mature man who was unwilling to undergo counselling for either 
domestic violence or post-traumatic stress disorder.  

- No remorse. This was evidenced by eight letters written by the 
applicant to the complainant from custody, and the repeated 
offences.  

- Seriousness of the offence was marked by the fact the 
complainant lost consciousness, and that the choking incident 
was preceded, and then followed by an assault occasioning 
bodily harm.  

- The offending was committed only 18 days after his release from 
custody after serving the sentence of four months’ imprisonment for 
contravention of a domestic violence order against the same 
complainant.  

Other 
Comments 

● Philippides J and Mullins J emphasised the distinct nature of 
strangulation compared to assault occasioning bodily harm. 
Strangulation is treated as a separate, more severe offence due to 
its dangerous nature, and the sentence under s 315A reflects the 
heightened risk of escalating violence and potential homicide in 
domestic violence cases. 

https://archive.sclqld.org.au/qjudgment/2018/QCA18-241.pdf
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Case Name SCT v Director of Public Prosecutions (Qld) [2017] QCA 131  

Gender Male perpetrator; female victim 

Relevant 
Facts  

● The applicant allegedly placed the complainant in a chokehold 
by standing behind her, putting his arm around her throat, making it 
difficult for her to breathe. 

● He then allegedly threw her onto a bed, positioned himself on top 
of her, threatened her with words, and choked her with one 
hand. 

● The complainant was able to escape and call for help. 
● Police observed marks on the complainant’s throat and face when 

they arrived. 
● The case relates to the applicant’s application for bail. Initially, 

bail was refused because the applicant had not discharged the 
onus of showing why he should be granted bail. 

● The applicant sought to renew his application due to a material 
change in circumstances. 

Offence 
Two counts of contravening a domestic violence order. 

Strangulation 

Sentence Bail granted. 
The prosecution submitted that, if convicted, the likely head sentence 
would range from 18 months to two years of imprisonment. 

Mitigating 
Factors 

● The applicant was 20 years old and had no criminal history. 
● There was an inconsistency between the complainant’s 

statements to the police and her account when examined at the 
hospital. 

● The Explanatory Notes for the 2015 amendment to s 315A 
underline the inherent dangers of strangulation in domestic 
violence situations, stressing its predictive nature and the potential 
for lethal outcomes. 

● Mullins J further noted that s 315A is concerned with the act of 
strangulation itself, irrespective of whether lasting injuries occur, 
setting it apart from offences like assault occasioning bodily harm. 

● Boddice J emphasised the need for deterrence and community 
protection in sentencing under s 315A, noting the severe and 
escalating nature of strangulation offences in domestic violence 
contexts. 

● Mullins J supported a sentence of three and a half years for the 
strangulation offence, which was higher than the sentence for the 
related assault occasioning bodily harm, emphasizing the grave 
nature of strangulation as a distinct offence under s 315A. 

https://www.sclqld.org.au/caselaw/100729
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● The applicant had available accommodation with family members 
and an offer of employment renewal, ensuring that he would have 
no contact with the complainant. 

Aggravating 
Factors  

● The offence occurred while the applicant was contravening a 
domestic violence order. 

● The chokehold was performed from behind, making the 
complainant unable to breathe, with marks left on her throat and 
face. 

● The applicant was involved in two physical altercations within a 
short time after the domestic violence order was made, indicating 
a pattern of violent behaviour. 

Other 
Comments 

N/A  

 

Case Name R v TW [2017] QDC 309 

Gender Male perpetrator; female victim 

Relevant 
Facts 

● This matter involved an appeal against the sentence, where the 

defendant contended that the sentence handed down was not in 

accordance with the law. 

● The circumstances of the s 315A offending were not described 

in the case. 

Offence ● Unlawful stalking. 
● Strangulation in a domestic setting. 
● Offending in breach of a suspended sentence and parole.  
● Repeated contraventions of a domestic violence order. 
● Assault occasioning bodily harm whilst armed. 

Sentence 
● The sentence imposed was five years and four months 

imprisonment, with 324 days of pre-sentence custody already 
served. 

● The court ruled that the sentence was not imposed in accordance 
with the law regarding the s 315A charge. 

Mitigating 
Factors 

N/A, the court does not describe the circumstances in which the s 315A 
offending occurred.  

Aggravating 
Factors  

● Domestic setting. 

Other 
Comments 

● The defendant was charged and sentenced under s 315A, but the 
offence of choking did not technically exist under the law at the 

https://plus.lexis.com/apac/document/?pdmfid=1539278&crid=4c068b0d-894d-4d74-a828-feff70166b2f&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5RCY-6B01-JWJ0-G4V4-00000-00&pdcontentcomponentid=267716&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&prid=32f938d8-7186-4f86-92af-ed27b0ee0a59&ecomp=q85k&earg=sr25
https://plus.lexis.com/apac/document/onecase/?pdmfid=1539278&crid=bc805995-622c-4338-9c81-c9ebaae7dd31&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn%3AcontentItem%3A5RCS-HRB1-F22N-X3SD-00000-00&pdcontentcomponentid=267708&pdteaserkey=cr16&pdislpamode=false&prid=32f938d8-7186-4f86-92af-ed27b0ee0a59&ecomp=q85k&earg=cr16
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time. 
● Leave to vacate the guilty plea was granted due to the 

inaccuracy in the application of s 315A. 
● The indictment was returned to the prosecutors for amendment, 

and the defendant was discharged with respect to the s 315A 
count 

 

 

Case Name R v WBV [2023] QCA 79 

Gender Male partner; female victim 

Relevant 
Facts ● The offender, a 125kg male, attacked his 32-year-old female 

partner by holding her against a wall by the neck with both 
hands, causing her to black out multiple times. 

● After each choking incident, the complainant regained 
consciousness, pleaded with the defendant to stop, but was 
repeatedly attacked by the offender. He struck her several times 
in the eye, both cheeks, chin, and ear. One blow was so forceful that 
it knocked her off her feet, causing her face to hit the tile floor, 
cutting the inside of her mouth. 

● The applicant taunted the complainant and then choked her again, 
restricting her breathing and causing further harm. 

● This series of attacks, including two counts of choking in a 
domestic setting, formed the basis of the charges. 

Offence Two counts of choking in a domestic setting 

Sentence Three and a half years’ imprisonment per count (seven years total) 

Mitigating 
Factors 

● It was the offender's first choking offence.  

Aggravating 
Factors  

● The offender was physically much stronger than the victim, using 
his strength to repeatedly strangle her, causing her to lose 
consciousness multiple times. 

● Seriousness of the offending was marked by the repeated nature 
of the attacks and the severity of the choking incidents, which 
caused lasting psychological and physical harm. 

● The victim experienced difficulty swallowing food and 
medication for anxiety as a result of the assaults. 

● The offender had a relevant criminal history. 
● At the time of the choking offences, the offender had an arrest 

warrant and was not located. 
● The court emphasised the cumulative nature of the criminality, 

noting the escalating pattern of violence and control. 

https://www.queenslandjudgments.com.au/caselaw/qca/2023/79
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Other 
Comments 

● The court considered whether the sentence was manifestly 
excessive. 

● It was determined that, based on the agreed facts, the choking 
offences committed by the applicant were objectively more 
serious than those in the MCW case due to the severity of the 
harm inflicted and the repeated nature of the violence (at [19]). 

 

 

Case Name EFN v Lehmann [2017] QSC 77 

Gender Male partner; female victim 

Relevant 
Facts N/A – The court did not provide details of the specific circumstances of the 

offending 

Offence Strangulation in a domestic setting 

Sentence N/A – The case involved a legal challenge regarding whether the offence 
could be heard and determined summarily, not a sentencing decision. 

Mitigating 
Factors 

N/A 

Aggravating 
Factors  

N/A 

Other 
Comments  

● The court considered whether s 315A could be heard and 
determined summarily in the Magistrates Court. 

● The applicant challenged the ruling, asserting that s 315A should be 
treated as an offence involving assault, and therefore heard 
summarily. The court rejected this argument, noting that s 315A 
carries a maximum penalty of seven years’ imprisonment, which 
makes it unsuitable for summary determination. 

● The court highlighted that s 315A does not require assault as an 
element of the offence, and other serious offences, such as 
wounding and kidnapping, are similarly not dealt with summarily. 

● The decision aligned with the Explanatory Memorandum and 
amendments to the Penalties and Sentences Act 1992 (Qld), 
which treat domestic violence offences as aggravating factors. 
The court found no indication that Parliament intended for s 315A to 
be heard summarily. 

 

https://www.queenslandjudgments.com.au/caselaw/qsc/2017/77
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Section 37 Choking, suffocation and strangulation 
(NSW) Crimes Act  

Introduction  

Section 37 of the Crimes Act 1900 (NSW) creates the offence of choking, suffocation and 
strangulation.  

Specifically, section 37 provides:  

(1A) A person is guilty of an offence if the person intentionally chokes, suffocates or 
strangles another person without the other person's consent. 

(1) A person is guilty of an offence if the person; 
(a) intentionally chokes, suffocates or strangles another person so as to render 

the other person unconscious, insensible or incapable of resistance, and 
(b) is reckless as to rendering the other person unconscious, insensible or 

incapable of resistance. 
(2) A person is guilty of an offence if the person; 

(a) chokes, suffocates or strangles another person so as to render the other 
person unconscious, insensible or incapable of resistance, and 

(b) does so with the intention of enabling himself or herself to commit, or 
assisting any other person to commit, another indictable offence. 

 

Section 37(1A) of the Crimes Act 1900 (NSW) was inserted in December 2018 to broaden 
conduct captured by the offence. In contrast to s 315A Criminal Code (Qld), there is no 
requirement that this offence occurs in a domestic setting. A person found guilty under s 
37(1A) is liable to a maximum penalty of 5 years’ imprisonment. 

Section 37(1) and 37(2) Crimes Act 1900 (NSW) have a maximum penalty of 10 years and 
25 years imprisonment respectively.  

We have included case summaries for section 37 offences so that a comparison can be 
made with Queensland’s s 315A cases. 
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Section 37 Crimes Act 1900 Case Law  
 
Case Name  GS v R; Director of Public Prosecutions (NSW) v GS [2022] NSWCCA 

65  

Gender Male perpetrator; female victim 

Relevant 
Facts 

● The offender and the victim were in an intimate relationship. 
● The offender carried a knife around all day, threatening to slit her 

throat if she left the house. 
● The offender punched the victim repeatedly. 
● The offender strangled the victim by putting his arms around her 

neck for about a minute. 
● The victim did not specifically state that her breathing was 

impeded or blood flow to her brain was constricted. 
● The offender was armed with a weapon with intent to commit an 

indictable offence, damaged property, and intimidated the victim 
with the intention of causing fear. 

 

Offence  ● Intentionally choking contrary to s 37(1A) of the Crimes Act 1900 
(NSW) 

● Being armed with a weapon with intent to commit an indictable 
offence (s 144(1)(a)) 

● Intentionally or recklessly damaging property (s 195(1)(a)) 
● Intimidation with the intention of causing fear of physical or mental 

harm (s 13(1) Crimes (Domestic and Personal Violence Act 2007) 
● Assault occasioning actual bodily harm (s 59(1)) 

 

Sentence  Rejected the appeal against conviction and sentence by GS on the 
charge of intentionally choking contrary to s 37(1A) of the Crimes Act 
1900. 
Definition of 'choking' in NSW: "intentionally apply pressure to the neck 
so as to be capable of affecting the breath/ flow of blood to or from the 
head." 
 

Mitigating 
Factors 

N/A 

Aggravating 
Factors  

● Domestic violence offence. 
● Caused not insignificant bruising. 
● Poor rehabilitative prospects. 
● Weak subjective case.  

Other 
Comments  

● The trial judge found that the element of choking required at least 
a hindering or restricting of a person’s breathing. 

● NSWCA declared that ‘intentionally chokes’ means ‘intentionally 

https://plus.lexis.com/apac/document/documentlink/?pdmfid=1539278&crid=e5300394-79f8-4362-8a39-451bf337ba41&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:654B-VMN1-JYYX-610J-00000-00&pdcontentcomponentid=267706&pdproductcontenttypeid=urn:pct:170&pdiskwicview=false&pdpinpoint=&prid=a2d88746-2cd5-4f68-a721-e1947c9395fc&ecomp=cgmdk
https://plus.lexis.com/apac/document/documentlink/?pdmfid=1539278&crid=e5300394-79f8-4362-8a39-451bf337ba41&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:654B-VMN1-JYYX-610J-00000-00&pdcontentcomponentid=267706&pdproductcontenttypeid=urn:pct:170&pdiskwicview=false&pdpinpoint=&prid=a2d88746-2cd5-4f68-a721-e1947c9395fc&ecomp=cgmdk
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apply pressure to the neck so as to be capable of affecting the 
breath or the flow of blood to or from the head.’ 

● This is not the same definition as the QCA in R v HBZ (2020) for s 
315A Criminal Code, where choking requires the hindering or 
restriction of breathing. 

● GS’s mental health issues, such as personality disorder, 
PTSD, or substance abuse disorder, may have played a minor 
role but did not mitigate his responsibility for the offence. 

 

 

Case Name  Barnes v R [2022] NSWCCA 140  

Gender Male perpetrator; female victim 

Relevant 
Facts 

● The applicant followed the victim around the University of 
Sydney grounds, onto her bus, and to her apartment. 

● The stalking occurred over a period of half an hour. 
● The applicant ambushed the victim and choked her from behind 

with a bike chain. 
● The victim lost consciousness for a brief period 

 

Offence  Strangulation under s 37(1) Crimes Act 1900.  
Common assault under s 61 Crimes Act 1900. 

Sentence  At first instance: 

● 6 years and 9 months’ imprisonment for the offence of 
strangulation. 

● 9 months’ imprisonment for the offence of common assault and 
one offence of intentionally strangling another person. 

Sentence was reduced on appeal to: 

● 8 years’ imprisonment (starting point), reduced to 6 years 
(discounted by 25% for guilty plea) for strangulation. Non-parole 
period of 4 years. 

● 8 months’ imprisonment (starting point), reduced to 6 months 
(discounted by 25%) for common assault. 

● Total effective term: 6 years and 2 months’ imprisonment with 
a non-parole period of 4 years and 2 months. 

● Sentence reduced due to new medical evidence showing 
victimisation in custody because of his schizophrenia. 

Mitigating 
Factors 

● Pleaded guilty - received 25% discount on each sentence.  
● Special circumstances based on the applicant’s need for an 

extended period of supervision in the community especially for his 
established health conditions.  

https://plus.lexis.com/apac/document/onecase/?pdmfid=1539278&crid=afb64793-d363-48b7-b553-af3daf855876&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:65S7-X8X1-F2MB-S4BG-00000-00&pdcontentcomponentid=267706&pdteaserkey=cr1&ecomp=q85k&earg=cr1&prid=4edf8685-67dd-4e58-af49-de4acff7fa21
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Aggravating 
Factors  

● Premeditated attack.  
● Use of a bike chain which the offender had brought with him.  
● Moral culpability was not diminished due to his mental illnesses.  
● Stalking offence which increases the weight to be afforded to 

specific deterrence.  

Other 
Comments  

N/A 

 

Case Name  Kuruppu v R [2021] NSWCCA 261 

Gender  Male perpetrator; female victim 

Relevant Facts ● As of February 2016, the applicant was subject to an 
apprehended domestic violence order (ADVO) and a s9 
bond, and was on bail for offences committed on 3 January 
2016. 

● The applicant broke a window and climbed into his former 
wife’s home. 

● The applicant ran into the room where his wife was with her child 
and began to twist her head. 

● The victim struggled and screamed, while the applicant pushed 
her into the bed and inserted his fingers into her mouth, 
pushing them down her throat. 

● The victim struggled to breathe and began to pass out. 
● The victim was taken to hospital, where she had abrasions to 

the lip, swelling on her neck, and difficulty breathing and 
speaking. 

● The applicant applied for leave to appeal the sentences, 
arguing they were manifestly excessive. 

 

Offence  Count 1: Intentionally choking, being reckless as to rendering the 
person incapable of resistance (s 37(1) Crimes Act NSW) 
Count 2: Aggravated break and enter with intent to commit an 
indictable offence (s 113(2) Crimes Act NSW) 
 

Sentence  ● 6 years’ imprisonment for intentionally choking (starting point), 
with a 25% discount for guilty plea, reducing the sentence to 4 
years and 6 months imprisonment. 

● 7 years’ imprisonment for aggravated break and enter, with a 
25% discount for guilty plea, reducing the sentence to 5 years 
and 6 months imprisonment. 

● Appeal dismissed and sentence maintained. 
● The court observed the sentences to be particularly lenient. 

 

https://plus.lexis.com/apac/search/?pdmfid=1539278&crid=4906c4e1-f8c2-4eb1-b3f8-a29287a7e56a&pdsearchterms=kuruppu%20v%20r%20%E2%80%94%20%5B2021%5D%20nswcca%20261;%20bc202110706&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=hlct:1:0&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=c5cck&earg=pdsf&prid=0912c278-d595-426b-9f1b-5de7850a917d
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Mitigating 
Factors 

● Guilty plea.  

Aggravating 
Factors  

● A lack of insight by the offender  
● Lack of remorse.  
● Poor prospects of rehabilitation.  
● Occurred on the victim’s premises.  
● Prior history of offending against the victim.  
● Offending in the presence of at least one child.  
● Applicant was on bail, on a s 9 bond and subject to an ADVO at 

the time of the offending.  
● Domestic setting. 

Other 
Comments  

 N/A 

 

Case Name  Ebsworth v R [2020] NSWCCA 229 

Gender Male perpetrator; female victim 

Relevant Facts ● The victim and offender had a tumultuous relationship, 
frequently breaking up and resuming the relationship. 

● An AVO was initially ordered but later varied at the victim’s 
request. 

● Prior to the offending, the victim ended the relationship with 
the offender. 

● The offender sent threatening texts to the victim. 
● The offender entered the victim’s house, slapped and 

punched her in the face. 
● The offender kicked the victim’s head and choked her by the 

neck with both hands. 
● After the assault, the offender chased the victim with a knife, 

placing it to her stomach and head. 
 

Offence Break, enter and commit a serious indictable offence (s 112(2) 
Crimes Act 1990) 
Use of offensive weapon (s 33B(1)(a) Crimes Act) 
 
Not charged under the choking and strangulation offence 
 

Sentence  5 years and 6 months’ imprisonment. 
The appeal against sentence was dismissed. 

Mitigating 
Factors 

● From the age of 12, the applicant lived in a community affected 
by widespread alcohol and drug abuse. 

● Experienced unstable living conditions and left school after 
Year 10. 

● Worked intermittently until the age of 26, with difficulties in 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCCA/2020/229.html
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maintaining steady employment due to a lifestyle focused on 
alcohol and drug use. 

 

Aggravating 
Factors  

● Criminal history.  
● Offence was committed in a domestic violence setting. 

Other 
Comments  

N/A  

 

Case Name  Cherry v R [2017] NSWCCA 150  

Gender Male perpetrator; female victim 

Relevant Facts ● The applicant and victim were in a relationship, during which an 
ADVO was issued following continuous abuse. 

● The victim had endured ongoing physical abuse, including 
repeated choking by the applicant over a prolonged period. 

● In the incident in question, the applicant squeezed the victim's 
throat and clamped down on her mouth, causing 
asphyxiation. The victim felt she was on the verge of losing 
consciousness. 

 

Offence  
Count 1, 2 & 4: Assault occasioning actual bodily harm 

Count 3: Breaking and entering the victim’s dwelling with aggravation 
and robbery (a mobile phone) 

Additional Offences 
Three counts of contravening an ADVO under s 166 of the Criminal 
Procedure Act 1986. 

 

Sentence  Count 1 → 12 months’ imprisonment. 
Count 2 → 18 months’ imprisonment. 
Count 3 → 4 years’ imprisonment. 
Count 4 → 2 years and 6 months’ imprisonment. 
 
Offences related to the ADVO: 
Contravene ADVO on (2013/10/16) → 6 months imprisonment.  
Further contravention of ADVO (2016/10/16) → 9 months 
imprisonment. 
Contravene ADVO (2013/10/17) → 12 months imprisonment.  
 
Appeal against sentence dismissed. 

Mitigating ● The applicant’s actions were influenced by drug addiction and 

https://plus.lexis.com/apac/document/documentlink/?pdmfid=1539278&crid=a8c50468-3e38-45c2-9991-52e17b1c3be0&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:5NWY-3D51-F8KH-X3PP-00000-00&pdcontentcomponentid=267706&pdproductcontenttypeid=urn:pct:170&pdiskwicview=false&pdpinpoint=&prid=8a826d69-3632-4841-bd20-0875f7d4aa19&ecomp=cgmdk
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Factors mental health issues, including ADHD and depression. 
● Testimony from family and friends indicated support for the 

applicant’s rehabilitation. 
● The judge recognised the need for rehabilitation and found 

"special circumstances," justifying a slightly reduced non-
parole period. 

 

Aggravating 
Factors  

● The offences occurred in a domestic violence setting. 
● The violence was escalating, with a pattern of repeated abuse. 
● The applicant committed the offences while on bail and in 

violation of an ADVO. 
● The turbulent nature of the relationship did not reduce the 

applicant’s culpability. 
 

Other 
Comments  

● The choking was charged under s 59(1) and not under the 
subsequent strangulation-specific provision introduced in the 
Crimes Amendment (Strangulation) Act 2014. 

● The court highlighted that choking is prevalent in domestic 
violence cases, referencing the second reading speech 
supporting the legislative amendment. 

 

 

Case Name  R v O’Conner (2014) 239 A Crim R 487 

Gender Male perpetrator; female victim 

Relevant Facts ● In 2011, the respondent assaulted the victim after a night out. 
● When the victim refused his sexual advances, the respondent 

choked her, causing her to fall (Count 1). 
● Later, when she tried to make him leave, he choked her again 

until she lost consciousness (Count 2). 
● She woke up bound and gagged and was threatened before 

the respondent sexually assaulted her (Count 3). 
● The victim suffered significant injuries, including bruising and 

signs of strangulation, requiring medical treatment. 
● The offence occurred in a domestic violence (DV) setting. 

 

Offence Count 1 & 2: Attempt to choke with intent to intimidate (s 37(2) Crimes 
Act 1900) 
Count 3: Aggravated sexual assault 
Additional charges: 

● Aggravated break and enter and commit a serious indictable 
offence in company 

● Steal motor vehicle 
● Larceny 

https://plus.lexis.com/apac/document/documentlink/?pdmfid=1539278&crid=e986b04e-b516-496b-9744-b808bc88c7f0&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:5DJT-KDV1-JPGX-S24V-00000-00&pdcontentcomponentid=267706&pdproductcontenttypeid=urn:pct:170&pdiskwicview=false&pdpinpoint=&prid=ae7ecac3-c9ad-495e-a165-d8ab610b75d4&ecomp=cgmdk
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● Contravene restrictions in an AVO 
● Unlawfully obtain goods 
● Possession of prohibited weapon 

Sentence  
● Original sentence: 9 years’ imprisonment (non-parole 3 years, 

10 months). 
● Crown appeal for inadequacy allowed: Sentence increased to 

14 years’ imprisonment (non-parole 10 years, 6 months). 

Breakdown of Sentence for Key Counts: 

● Count 1 (Choking): 4 years’ imprisonment. 
● Count 2 (Choking): 4 years’ imprisonment. 
● Count 3 (Sexual assault): 7 years’ imprisonment with a 3-year 

non-parole period. 

Mitigating 
Factors 

● The sentencing judge initially considered the respondent’s 
therapeutic and rehabilitation needs, particularly in light of his 
recovery from a brain injury. 

● Concerns about the potential risk to rehabilitation if the 
sentence were extended. 

Aggravating 
Factors  

● The offence occurred in a domestic violence setting, and the 
perpetrator and victim were in an intimate relationship before 
the incident. 

● The respondent was on bail for other serious traffic offences at 
the time. 

● He had a criminal history from a young age, displaying a 
pattern of offending. 

● The original sentence improperly considered the respondent’s 
trauma from an assault in prison. 

● The respondent posed a high risk to the community, which 
was not mitigated by his trauma. 

● He showed disregard for the victim’s suffering, lacked 
responsibility for his actions, and provided no evidence that his 
brain injury limited his ability to understand the seriousness of 
his conduct. 

● The choking offence (Count 2), which caused unconsciousness, 
was noted as having the risk of death and was characterised 
as a crime of the utmost gravity. 

● The offences were objectively serious, and the victim’s refusal 
of sexual advances underscored the perpetrator’s disregard for 
her autonomy and safety. 

Other 
Comments  ● The court emphasised that the original sentence failed to 

reflect the severity of the crime and the victim's suffering. 
● The respondent’s criminal record required a sentencing focus 
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on retribution, deterrence, and community protection rather 
than leniency. 

● General deterrence was highlighted as crucial to maintaining 
community standards and discouraging private retribution. 

● His Honour determined that each offence warranted a degree 
of separate punishment, underscoring the seriousness of the 
individual and cumulative offences. 

 

Case Name  R v Windle [2012] NSWCCA 222 

Gender Male perpetrator; male victim 

Relevant Facts The offence occurred while the applicant was in custody and eligible 
for parole. 
The applicant choked the victim using a sock after a brief conversation 
in the shower area. 
The victim lost consciousness and fell to the floor. 
 

Offence  Strangulation with intent to murder (s 37(2) Crimes Act 1900).  

Sentence  5 years and 4 months’ imprisonment. 
 
Crown appeal against sentence dismissed. 

Mitigating 
Factors 

● The offender suffered from mental illness, specifically 
depression with paranoia for three years. 

● Aged 21 years and had been in custody since 2009. 
● Unfortunate childhood background: 

- Unknown father. 
- Exposed to frequent domestic violence. 
- Left school at 13. 
- Trouble with police from age 15. 

● Expressed intention to plead guilty early and formally pleaded 
guilty at the first reasonable opportunity. 

● Claimed to have ‘unusual thoughts’ at the time, including a 
desire to harm himself (e.g., cut off body parts). 

● The conduct was deemed impulsive rather than premeditated. 
● The harm suffered by the victim was temporary. 

 

Aggravating 
Factors  

● The offence was committed while in custody and eligible for 
parole, a serious breach of trust. 

● Strangling someone to unconsciousness has a high 
potential for causing severe and lasting harm, regardless of 
the outcome. 

● The offender’s mental illness heightened his dangerousness 
and showed a lack of understanding of the causes of his violent 

https://plus.lexis.com/apac/document/onecase/?pdmfid=1539278&crid=60737f33-7381-4a54-86c1-b375ae6740a6&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:58VX-M211-JF1Y-B1GP-00000-00&pdcontentcomponentid=267706&pdteaserkey=cr1&ecomp=q85k&earg=cr1&prid=7aa76e3b-7103-4167-a96a-0001bc1f3722
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behaviour. 
● There was no evidence suggesting any immediate 

improvement in his mental condition. 
● The need to protect society was emphasized due to the 

offender’s unpredictable and dangerous actions. 
 

Other 
Comments  ● The offender’s mental condition warranted serious 

consideration in determining the sentence, resulting in a lesser 
sentence than would typically be imposed. 

● Despite the mental illness, it was concluded that his intrusive 
thoughts at the time of the offence stemmed from a defect of 
reason or disease of the mind but did not meet the 
threshold for a mental illness defence. 

 

Case Name  R v Cutrale [2011] NSWCCA 214 

Gender  Male perpetrator; female victim. 

Relevant Facts  ● The victim, a young English woman new to Australia on a 
working visa, was attacked after getting out of a taxi and 
walking toward her unit block. 

● The respondent grabbed the victim from behind, knocked her 
off balance, and dragged her into Wentworth Park. 

● The victim was forced onto her back while the respondent: 
- Placed a hand around her throat and squeezed, 

preventing her from breathing. 
- Used his other hand to cover her mouth and nose, 

further restricting her ability to breathe. 
- Lay on top of her, restraining her movement, and 

sexually assaulted her. 

Offence  Attempting to choke with intent to commit an indictable offence (s 37(2) 
Crimes Act 1900). 
 
Sexual intercourse without consent.  

Sentence  
For attempting to choke, the initial sentence was 9 years’ 
imprisonment with a non-parole period of 6 years and 9 months, 
later increased to 11 years on appeal. 

For sexual intercourse without consent, the respondent was 
sentenced to 7 years’ imprisonment. 

Mitigating - Guilty pleas for both offences at the earliest opportunity 

https://plus.lexis.com/apac/document/?pdmfid=1539278&crid=c9bd9bbf-fd59-4f63-99e3-902f92d37415&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:58RJ-NDK1-FFMK-M3BR-00000-00&pdcontentcomponentid=267716&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=q85k&earg=sr0&prid=c9adab79-d636-433b-b8a5-e25f23fb78cd
https://plus.lexis.com/apac/document/?pdmfid=1539278&crid=c9bd9bbf-fd59-4f63-99e3-902f92d37415&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:58RJ-NDK1-FFMK-M3BR-00000-00&pdcontentcomponentid=267716&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=q85k&earg=sr0&prid=c9adab79-d636-433b-b8a5-e25f23fb78cd
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Factors resulting in a 25% reduction in the sentence  
- Disinhibited by intoxication  
- The respondent was assaulted while in prison.  
- Undertook general education and skills training while in 

custody.  

Aggravating 
Factors  

- Lack of remorse for the offences 

Other 
Comments  

N/A 

 

Case Name  Munn v R [2009] NSWCCA 218 

Gender  Male perpetrator; female victim 

Relevant Facts  ● The applicant (27 years old) and the victim were in a volatile 
relationship where the applicant often manipulated the victim by 
threatening self-harm. 

● After the victim attempted to end the relationship, the 
applicant insisted on seeing her the following day. 

● He blocked her car’s path, forcing her to let him into the vehicle. 
● During the drive, the argument escalated: 
● The applicant grabbed the victim’s hair, shook her head, and 

punched the left side of her head. 
● This caused the victim to lose control of the car, which 

collided with another vehicle and stopped at the median 
strip. 

● Once the car stopped, the applicant: 
- Put both hands around the victim’s throat and applied 

unrelenting pressure. 
- The victim scratched at him, struggling to breathe. 
- Witnesses observed the assault, broke the car window, 

and intervened. 
● The victim suffered injuries including loss of consciousness 

(or near loss of consciousness) and was taken to the hospital. 
 

Offence  Assault occasioning bodily harm 
 
Attempt to strangle with intent to commit an indictable offence s37(2)  

Sentence  ● For assault occasioning bodily harm, the applicant was 
sentenced to 18 months’ imprisonment. 

● For attempt to strangle with intent to commit an indictable 
offence, the applicant was sentenced to 9 years’ 
imprisonment with a non-parole period of 5 years and 6 
months. 

● Overall sentence: 10 years’ imprisonment with a non-parole 
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period of 6 years and 6 months. 
● The appeal against the sentence was dismissed. 

 

Mitigating 
Factors 

● The applicant had a brain injury that impaired his impulse 
control. 

Aggravating 
Factors  

● Extensive criminal history for assault and property damage. 
● Numerous convictions for crimes of dishonesty. 
● Offence committed while on a good behaviour bond. 
● Continued disobedience of the law, indicating a need for 

personal deterrence and protection of society, thereby 
justifying a longer sentence. 

 

Other 
Comments  

● The applicant had been assessed as suffering from drug-
induced psychosis multiple times but refused to stay in the 
hospital for treatment. 

● Witnesses testified to seeing the choking. 
● The principle of proportionality (as discussed in Veen v The 

Queen) was applied: 
- The court considered the protection of society in 

determining the sentence but avoided imposing a 
harsher sentence solely for preventive detention. 

- The state of mind of the applicant at the time of the 
offence was carefully considered. 

 

Case Name  R v MW [2007] NSWCCA 291 

Gender Male perpetrator; female victim 

Relevant Facts ● The respondent and the victim’s mother were in a volatile 
relationship.  

● The respondent was affected by drugs.  
● To get revenge for the victim calling the police on him, the 

offender lured the victim to a nearby reserve and had sexual 
intercourse with her without consent.  

● The respondent produced a tea towel and a roll of electrical 
tape and tried to force the tea towel into the victim’s 
mouth. He choked her by the throat until she lost 
consciousness.  

● The respondent believed she had died.  
 

Offence  Sexual intercourse without consent (s 61J(1) Crimes Act 1900). 
Attempt to choke with intent to commit an indictable offence, namely to 
have sexual intercourse without her consent (s 37(2) Crimes Act 1900).  

Sentence  At first instance: 8 years’ imprisonment.  

https://plus.lexis.com/apac/document/documentlink/?pdmfid=1539278&crid=ec88e024-1f5d-4a5d-9e75-dce68db010cc&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:58VX-M1M1-JF1Y-B31N-00000-00&pdcontentcomponentid=267706&pdproductcontenttypeid=urn:pct:170&pdiskwicview=false&pdpinpoint=&prid=453f694a-84b8-4c17-9657-254d491137d4&ecomp=cgmdk
https://plus.lexis.com/apac/document/documentlink/?pdmfid=1539278&crid=ec88e024-1f5d-4a5d-9e75-dce68db010cc&pddocfullpath=%2Fshared%2Fdocument%2Fcases-au%2Furn:contentItem:58VX-M1M1-JF1Y-B31N-00000-00&pdcontentcomponentid=267706&pdproductcontenttypeid=urn:pct:170&pdiskwicview=false&pdpinpoint=&prid=453f694a-84b8-4c17-9657-254d491137d4&ecomp=cgmdk
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Appeal allowed, increased sentence to 12 years imprisonment.  

Mitigating 
Factors 

● Guilty plea - 25% reduction of sentence.  
● Remorse. 
● Good prospects of rehabilitation. 
● Completed courses relating to drug and alcohol abuse.  

Aggravating 
Factors  

● Breach of trust: 17-year-old stepdaughter and stepfather. 
Position of trust and authority.  

● Premeditated criminal activity - took with him a tea towel and 
roll of electrical tape.  

● Significant degree of violence and threats of violence. 
● Domestic violence setting - stepdaughter and father.   

Other 
Comments  

● The Court of Appeal noted that the offence is ‘attempt to 
choke’, and when this results in the victim becoming 
unconscious the offence is one of considerable gravity.  

● Significant degree of drug intoxication was not a mitigating 
factor. 

 

Case Name  R v HQ [2003] NSWCCA 336 

Gender  Male perpetrator; female victim 

Relevant Facts ● The applicant pleaded guilty to two counts of attempt to 
choke and one count of aggravated sexual assault. 

● The victim was his 15-year-old stepdaughter. 
● The offences involved acts of strangulation with intent to 

commit aggravated indecent assault and aggravated sexual 
assault. 

 

Offence Count 1: Attempt to strangle with intent to commit aggravated indecent 
assault (s 37(2) Crimes Act 1900). Maximum penalty: 25 years' 
imprisonment. 
Count 2: Attempt to strangle with intent to commit aggravated indecent 
assault (s 37 Crimes Act 1900). Maximum penalty: 25 years' 
imprisonment. 
Count 3: Sexual intercourse without consent in circumstances of 
aggravation (s 61J(1) Crimes Act 1900). Maximum penalty: 20 years' 
imprisonment. 

Sentence  Count 1: 7 years (fixed term). 
Count 2: 11 years (non-parole period of 8 years and 3 months). 
Count 3: 10 years (fixed term). 
Overall Sentence: 13 years' imprisonment with a non-parole period 
of 10 years and 3 months. 

https://plus.lexis.com/apac/search/?pdmfid=1539278&crid=e469a577-95e4-435a-9517-e177ecee6aa0&pdsearchterms=R%20v%20HQ%20%5B2003%5D%20NSWCCA%20336&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=hlct:1:0&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=c5cck&earg=pdsf&prid=e986b04e-b516-496b-9744-b808bc88c7f0
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Mitigating 
Factors 

● The applicant would be in strict protective custody, but the 
court found this insufficient to justify a reduced sentence. 

● Psychiatric illness: Major depressive disorder and high risk of 
self-harm. However, this was not given significant weight. 

● Claim that the offences were “uncharacteristic” carried no 
weight due to his prior criminal history of violent offences. 

● Alcohol use: The applicant claimed intoxication influenced his 
behaviour, but inconsistencies in his evidence reduced the 
relevance of this factor. 

Aggravating 
Factors  

● Sexual assault of a minor by someone in a position of trust 
(father-daughter relationship). 

● Victim's age (15 years old). 
● Violence and strangulation were used to commit the offence. 
● Previous criminal history, including acts of violence, though 

not of a similar nature. 
 

Other 
Comments  

● The applicant argued for special circumstances (strict 
custody, psychiatric illness, and alcohol use) to reduce the non-
parole period under section 44 of the Crimes (Sentencing 
Procedure) Act 1999. The judge found these factors insufficient 
to warrant variation. 

● The appeal was dismissed as the sentence was not considered 
manifestly excessive. 

 



42 
 

 

Douglas, Fitzgerald and Sharman on Strangulation 

Heather Douglas, Robin Fitzgerald and Leah Sharman have written extensively on the strangulation 
offence. Key points made by them include the following: 
 

● The gravity of strangulation in a domestic setting has been recognised across Australian states 
and territories through the introduction of specific offences. However, there are numerous 
evidentiary and socio-cultural limits to its prosecution.  

● There is a dangerous discrepancy between the perception of safety and the severe harm 
strangulation can cause. While it may not always result in visible injuries, strangulation can 
range from a sore throat to fatality. Furthermore, injuries can emerge weeks or months later, 
particularly following repeated instances of strangulation.  

● Choking associated with intimacy has been normalised through media and pornography where 
it has increasingly been depicted as part of sexual activity. University-aged individuals are 
particularly susceptible to engaging in risky sexual behaviours, including strangulation under 
the misconception that it is safe. It has long been recognised as an ‘extreme’ activity in the 
BDSM community due to its unpredictable and dangerous outcomes.5  

● In domestic violence contexts, it has been established that strangulation is often a part of 
coercive control. The 2015 introduction of a strangulation offence in Queensland reflects the 
state's recognition of the act’s severity, with offenders facing a maximum penalty of seven years 
imprisonment. However, successful prosecution of intimate partner violence (IPV)-related 
strangulation offences remains challenging, particularly as victims often withdraw from the legal 
process. Several factors contribute to this withdrawal, including fear of the accused, ongoing 
relationships with the perpetrator, financial dependency, self-blame, and structural inequalities 
that limit victims' options for safety.6 

● Strangulation in IPV is a significant risk factor for intimate partner homicide and coercive control. 
Moreover, injuries may not be externally visible, especially in individuals with darker skin tones. 
Delayed injuries, including brain damage and pregnancy complications, can further complicate 
prosecution efforts. The legal framework in Queensland requires proof of lack of consent in 
strangulation cases, which can hinder prosecutions, especially when defendants claim the act 
occurred within consensual sexual encounters. This blurs the line between consensual 
strangulation during sex and non-consensual strangulation as part of IPV, making it difficult to 
untangle these contexts in court. 

● Consent has become a contentious issue in strangulation cases. In some instances, 
participants believe that prior consent to sexual strangulation justifies future choking activities. 
However, this perception conflicts with the numerous risks strangulation poses. Cases in 
Queensland, such as R v Brown and R v LAU, have grappled with the issue of rough sex and 
consent, although strangulation was not specifically charged in these cases. The focus 
remained on consent to sex rather than the serious risks posed by strangulation.7 

● Other jurisdictions, such as New South Wales have introduced two-tiered strangulation 
offences. The more serious offences carry higher penalties and do not consider consent as a 
defence. However, proving intent to cause injury remains a challenge in cases where 
strangulation is claimed to have occurred during consensual sex. 

 
5 Leah Sharman, Robin Fitzgerald and Heather Douglas, 'Prevalence of Sexual Strangulation/Choking Among 

Australian 18-35 -year-olds' (2024) Archives of Sexual Behavior 
6 Heather Douglas and Robin Fitzgerald 'Prosecuting strangulation offences: understanding complaint withdrawal 

using a social entrapment lens' (2024) Current issues in Criminal Justice 
7 Heather Douglas, Leah Sharman and Robin Fitzgerald 'Domestic Violence, Sex, Strangulation and the ‘Blurry’ 

Question of Consent' (2024) 88(1)The Journal of Criminal Law 48-66 

https://link.springer.com/article/10.1007/s10508-024-02937-y
https://link.springer.com/article/10.1007/s10508-024-02937-y
https://www.tandfonline.com/doi/full/10.1080/10345329.2024.2336717?src=exp-la
https://www.tandfonline.com/doi/full/10.1080/10345329.2024.2336717?src=exp-la
https://doi.org/10.1177/00220183241233455
https://doi.org/10.1177/00220183241233455
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● The introduction of standalone non-fatal strangulation (NFS) offences in Australia, Canada, and 
the United States underscores the recognition of its risks. These laws aim to address difficulties 
in prosecuting strangulation under traditional assault or attempted murder charges. 

● Despite these legislative efforts, issues surrounding the prosecution of NFS offences persist. 
The Queensland Bar Association, for example, has raised concerns about the evidentiary 
challenges in strangulation cases, including the difficulties in proving the offence, the reliance 
on medical and complainant evidence, and the potential for such evidence to be successfully 
challenged by the defence. This is reflected in the fact that only about half of NFS charges 
result in convictions. The legal system's tendency to downplay women's experiences and the 
complex dynamics of IPV further complicates these cases.8 

 

 

 

  

 
8 Heather Douglas and Robin Fitzgerald 'Women’s stories of non-fatal strangulation: How should the criminal 

justice system respond?' (2022) 22(2) Criminology & Criminal Justice, 270-286; Heather Douglas and Robin 
Fitzgerald, 'Proving non-fatal strangulation in family violence cases: A case study on the criminalisation of family 
violence', (2021) 25 (4) International Journal of Evidence and Proof, 350-370 

https://journals.sagepub.com/doi/10.1177/1748895820949607
https://journals.sagepub.com/doi/10.1177/1748895820949607
https://journals.sagepub.com/doi/abs/10.1177/13657127211036175
https://journals.sagepub.com/doi/abs/10.1177/13657127211036175
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Conclusions and Recommendations 

Findings on s 315A Criminal Code (Qld) 

Sentence Length 

Between 2017 and 2018, the average custodial sentence imposed for strangulation was 1.9 years.9 Our 

research suggests that the average sentence may have increased to an average sentence length of 

2.7 years.10 This may reflect growing judicial recognition of the seriousness of this offence. Indeed, 

there has been ample judicial commentary on the fact that strangulation requires stern punishment as 

it is (1) inherently dangerous and (2) predictive of an escalation in domestic violence offending and 

homicide.11 

 

Despite growing judicial recognition of the seriousness of the offence, one might argue that 2.7 years 

is still too low as an average sentence length. From our research, the maximum custodial sentence 

imposed for a single count of choking and strangulation in a domestic relationship was 4 years. This 

sentence was imposed in 2018 in R v MDB.12 A similarly high sentence of 3.5 years was imposed in 

2018 in R v MCW.13 Cases since 2018 frequently compare offending conduct to the offending conduct 

in R v MDB and R v MCW. It appears that these cases have capped the maximum custodial sentence 

that a judge will impose for a single count of choking and strangulation in a domestic relationship. No 

matter how egregious the offending conduct and how close a victim comes to death, it does not appear 

that a judge will impose a custodial sentence higher than 4 years. The maximum custodial sentence of 

7 years is not being utilised. 

 

One might argue that the custodial sentence lengths should increase to recognise the: (1) gravity of the 

offending conduct, (2) the potential for an escalation to homicide, and (3) the longstanding physical 

(including brain damage14) and psychological implications that the offending conduct has on victims and 

their family. Indeed, every time that strangulation occurs, there is a risk to the victim that they will be left 

with the permanent harm of brain injury (i.e., grievous bodily harm, the maximum penalty for which is 

14 years).15 

 

While this argument has merit, it should be noted that there are at least five risks and issues associated 

with increasing the penalty.16  These risks were summarised by Heather Douglas and Robin Fitzgerald.17 

 

 
9 Sentencing Spotlight on choking, suffocating or strangulation in a domestic setting 9. 
10 Nb: this figure is based on cases where judges provided a specific sentence for s 315A. There are a few cases 

that could not be considered in the calculation as judges provided a cumulative sentence that accounted for the 
commission multiple offences. See heading below “Separation of sentences for multiple charges in the 
sentencing remarks”. 
11 R v MDB [2018] QCA 283 [45]; R v MCW [2018] QCA 241 [35]; R v HBZ (2020) 4 QR 171 [56]; R v Gibbs; Ex 

parte Attorney-General (Qld) [2021] QCA 191 [39]; R v MDS [2023] QCA 228 [25]. 
12 [2018] QCA 283. 
13 [2018] QCA 24. 
14 Douglas, H, and Fitzgerald, R, 'Prosecuting strangulation offences: understanding complaint withdrawal using 

a social entrapment lens' (2024) Current issues in Criminal Justice. 
15 Criminal Code Act 1899 (Qld) s 320. 
16 Heather Douglas and Robin Fitzgerald, Submission No 001 to Legal Affairs and Community Safety Committee, 
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(1) Accused persons are more likely to plead not guilty to the charge when they face a 

high penalty.  

 

“This is likely to increase delays associated with hearing these cases, heighten costs (because 

of returns to the court, more bail applications, higher costs associated with remand, and the 

cost of juries) and increase the trauma faced by victims of strangulation, as they are likely to be 

required to give evidence more often”.18 

 

(2) The heightened penalty may lead to victims withdrawing their support for the charges 

or not reporting the offence, as they are concerned about the heightened penalty.  

 

“Research and courts have recognised that the complicated nature of domestic violence can 

lead victims to withdraw charges, and particularly where penalties are significant.”19 

 

(3) Increasing the sentence may lead to more people proceeding on charges of assault 

with bodily harm, rather than non-fatal strangulation.  

 

“Notably where there is plea negotiation or choice of charge of assault bodily harm, i.e., the 

charge is not strangulation, the criminal record will not identify the defendant’s history of 

strangulation. Given the strong evidence of future harm or death associated with non-fatal 

strangulation this is a significant concern.”20 

 

(4) Aboriginal and Torres Strait Islander peoples will be disproportionately affected.  

 

“They are already disproportionately affected with respect to criminal justice responses more 

broadly and to sentencing outcomes for domestic violence specifically, where they face far 

greater chances of imprisonment, and this is likely to increase as a result of the proposed 

penalty. Note Aboriginal and Torres Strait Islander people made up 21% of non-fatal 

strangulation cases with 83% sentenced to imprisonment.”21 

 

(5) The cost of imprisonment in Australia is very high – approximately $107,300 per year 

or $293 per day.  

 

“This annual cost is much higher than, for example, a full-time social work caseworker position 

(median wage $65,000 per year in Australia), a year of rent (approximately $36,000 per year) 

or alternative punishment options. There is a benefit to many women who have experienced 

non-fatal strangulation in their partners being incapacitated for a period of time. The costs 

suggested to be spent on longer prison sentences may be more appropriately spent on social 

measures including housing, employment, education and rehabilitation programs (we note 

men’s behaviour change programs have a positive effect for some offenders but are chronically 

underfunded in Queensland) and in fact these approaches may improve women’s safety. 

Notably, in relation to rehabilitation, the Queensland prison system is at 139.7% capacity, with 

 
18 Ibid. 
19 Ibid. 
20 Ibid. 
21 Ibid 2-3. 
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4,400 prisoners – more than half of the current prison population – sharing cells. Research 

shows that overcrowding effects rehabilitation outcomes”.22 

 

To address the risks summarised by Fitzgerald and Douglas, one could provide defendants an option 

to proceed summarily. This will increase the incentive for the defendant to plead guilty, reduce the 

delays associated with hearing these cases, reduce the need to cross-examine victims and be cheaper 

(as defendants will spend less, if any, time in custody prior to sentencing). This would also take pressure 

off higher courts.  

Other Comments 

The cases have emphasised the offence seeks to deter the action of choking rather than the 
consequences. This makes proving the offence more accessible as it means that victims will not have 
to establish the long-term effects of the choking. 
 
Despite the increasing recognition in the literature that choking can cause brain damage, the risk of 
brain damage is not referred to in judgements.23   
 
It is unclear whether judges are taking into account the amount of time that the defendant has spent in 
custody pre-trial, when deciding on custodial sentences. 

A Comparison with NSW 

No requirement for ‘domestic setting’ 

Section 315A Criminal Code (Qld) only applies when (i) the person is in a domestic relationship with 
the other person; or (ii) the choking, suffocation or strangulation is associated with domestic violence 
under the Domestic and Family Violence Protection Act 2012. In contrast, section 37 Crimes Act 1900 
(NSW) has no requirement that the offence occur in a domestic setting.  
 
The narrower offence under s 315A Criminal Code (Qld) has led to the exclusion of some cases such 
R v Knudson [2021] QCA 267 which involved the strangulation of the complainant who worked as an 
escort. This was charged under the offence of disabling in order to commit indictable offence, contained 
within s 315 Criminal Code (Qld), and was notably not charged under s 315A because the conduct did 
not occur within the context of a ‘domestic setting’. Unlike New South Wales, there is no general 
choking, strangulation or suffocation offence in Queensland.  
 
An observation that may be made of the Queensland provision is that it narrows the scope of application 
to specific relationships such that some complainants are left without the elevated protection s 315A is 
intended to provide.  

Sentence Length  

The maximum penalty for s 315A Criminal Code (Qld) is imprisonment for 7 years. The more expansive 
New South Wales provision, contained within s 37(1A) Crimes Act 1900, has a lower maximum penalty 
of imprisonment for 5 years. However, as discussed above, it appears that, in Queensland, the 
maximum custodial sentence that will be imposed for a single count of choking and strangulation in a 
domestic relationship is 4 years. Therefore, it is arguable that the higher maximum penalty in 
Queensland, in contrast to New South Wales, is in fact not being utilised by the Courts in practice.  

 
22 Ibid 3. 
23 Heather Douglas and Robin Fitzgerald 'Prosecuting strangulation offences: understanding complaint 

withdrawal using a social entrapment lens' (2024) Current issues in Criminal Justice. 

https://www.tandfonline.com/doi/full/10.1080/10345329.2024.2336717?src=exp-la
https://www.tandfonline.com/doi/full/10.1080/10345329.2024.2336717?src=exp-la
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Definition of ‘choke, suffocate or strangle’ 

‘Intentional choking’ was defined in Director of Public Prosecutions (NSW) v GS to mean intentionally 
applying pressure to the neck so as to be capable of affecting the breath or the flow of blood to or from 
the head.24 
 
This can be contrasted with the recently amended s 315A(1A) Criminal Code (Qld) which provides ‘a 
person is taken to choke, suffocate or strangle another person if the person applies pressure to the 
other person’s neck that completely or partially restricts the other person’s respiration or blood 
circulation, or both’.  
 
It remains to be seen how the Queensland courts will interpret the requirement of ‘completely or partially 
restrict’, and how this will compare with the New South Wales comparable requirement of ‘capable of 
affecting’.  

Separation of sentences for multiple charges in the sentencing remarks  

Another observation made throughout our research is that, in general, the New South Wales judgments 
explicitly outline the sentence given for the s 37 Crimes Act 1900 charge, in addition to any other 
concurrent sentences for other charges. In contrast, the Queensland judgments often only explicitly 
state the head sentence and do not offer insight into the sentence given for the s 315A charge Criminal 
Code (Qld).  
 
This was a limiting factor within our research as it is difficult to identify specifically the sentences that 
the new s 315A offence attracts.  
 

 
24 [2022] NSWCCA 65. 
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