Conjoined twins and the right to life

Colleen Davis

Some infant conjoined twins rely on shared organs or their twin's organs to
survive. In cases where these organs cannot support two babies, both will die
if they are not separated. However, the death of one twin is inevitable during
surgery. States protect citizens’ right to life by making unlawful killing a
criminal offence. Both doctors and parents face possible murder or
manslaughter charges over the death of the sacrificed twin, and also if they
fail to save the other twin.
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A preliminary issue before homicide arises is :
“are conjoined twins persons capable of being killed?”

The law in Australian states
and in England is that only
“persons” who are “born”
“alive” can be victims of
murder or manslaughter.

Born?

All incomplete conjoined twins are: born. -
they are completely separated from their
mothers” bodies, However, mariy
incomplete conjoinedtwins could not
survive without their twins,

In ReA (Children) (conjoined tiins:
Strrgoeal separafion) [2000] 4 AlLER 9610
LG6 Ward LY eonsidered this but said the
[act thatl Mary was dependenton her
sisler for survival could not displace the
view Lhat shie was alive and separate.

[TThe person killed must be a measonsble creature m
being ..ot the time of the killing... ohild & aceounied a
rensonable crentine m hrmg when ot i borm alpee

W, Hlwkatone, Commentarsss. o the Laws of England 198

Bome Australinn states follow the common low, above
Othems bave Criminal Codes. For example Creenslnnd
Criminal Code & 292 ; child hecomes a pemson capalile
of bemng alled when it hinss completely procesded mon
I,nrmlg_ atate from the lmrl_l,- ol its mother.,

Alive?

Bifferent eriteria, meloding breathing
and eiroulation, have been applied by
courts to determine if an infant is alive.
Il breatiine s the required standard,
twinssuch as Maryv, whe hacd ne
fiinctionmng lungs, would not be “aliwe”
Wenrl L rjected this standarel in Ee A
{Children) in favaurof the broader
atandard that requires signis of life. All
af the incomplete twins depicted meet
thig standard.
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Person?

Are incomplete twins personsin the eyes of the lewior
merely appendages that ean be removed withou Lfear of
criminal' sanction?

The law dees not defnre what it 18 to be anatural persorn.
The literature sugeests doctors, lawvers and ethicista.
hawve dilferent views as to which conjoined twins are
persons. A varety of standards or eriteria have Bbeen

“sugeested for determining whetlier a particular being is

A peraon. They melode phyvaical appearance, higher
cogritiveability, sell awareness, abilivy to value life,
personality, potentiality, and havinga brain, The
application of some of these eriteriais problematieal
withinfarits: The application of others sometimes yields
incongruous reaults; ' .

If tlie broadest standard is adopted — that “an olfspring

“of Human pareiats canol reasonally e constdered fo De

otherthan & human beine, and therefore 8 person™ =all
incomplote conjoined twins would be persons protected
by the crmanal law of Lhomicide:.

SCintit oW alill v Cois | 302 Mans, 700 467 NE 20 1324 (1084}

Existing legal principles are not
helpful in determining whethe:
conjoined twins are persons that

have a right to life and are
protected by the eriminal law
According to Barlan, a holistic
reconceptualisation of the
conjoined state must be found,
Howewver, this may not be helpful
unless the criminal law

e \.'i,lHII'i.‘-I 5 the ='l.||'il\.liill'l | slate,
and the law of homicide is
larified in this context
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Are thers two persons or one
(o pechaps ‘ol one but ot
twa] ?

The cnmuinal law presupposes
that vietims of honmieide are
whiale, intearated aned
individiated beings,
Howevier, conjoiticd twins
clan't (it this monld. Tiey
regard tHemaelves sometimes
as one being, sometinesas
two and sometimes not one
and ot L,

Witl ineampletetwins, it is
difficull todnow whene 't
diaw the line bhelween one:
peraon that hasan

appendage, and two people:
thiatcan be dietims of -
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