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Re Interest of Husband

Opinion

The first question that arises for
consideration is as to the nature of the
interest of a married woman in land of
which she is the registered proprietor under
the Real Property Act. That Act repeals
(Section 1) all laws relating to freehold and
other interests in land so far as they may be
inconsistent with the provisions of this Act
and so far as regards their application to land
under this Act.

At the time of the passing of this Act
the principal rules of law affecting the
freehold land of a married woman were
these.

L. The husband was entitled to
an estate of freehold in the land during the
coverture and to the whole of the rents and
profits during the same period.

2. The land could not be
conveyed except by means of a conveyance
by husband and wife acknowledged by the
wife.

3l The wife could not convey
her land to her husband except by means of
the Statute of Uses.

4. The husband could not convey
land to his wife except by the same means these

only to land of a married woman brought
by her under the Act is a sufficient authority
for such requirements). The principles

thus established by the statute seems to be
quite inconsistent with the rules of law that
previously existed as to the husband’s right
to the land during the coverture which must
consequently be taken to be repealed and if
I am correct in concluding that the wife can
transfer without the husband’s consent this
right seems also to be inconsistent with the
existence of a tenancy by courtesy.

I think therefore that the estate of a
married woman in land of which she is the
registered proprietor under the Real Property
Act is not subject to the old Rules of law but is
of the nature of separate estate.

Opinion of Sir Samuel Walter Griffith. Held by the Supreme Court of Queensland Library

Donated by Feez Ruthning
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3 Exparte Taggart & ors.
& Opinion
The land contained in the Selection in question
(420B.) was by proclamation dated 28th. Mch.
1.874. set apart as from 27. Apl. following as an
area for mining licenses only under Sec. 33. of the
mincral Lands Act of 1.872. This proclamation
has never been revoked or altered unless a notice
which appeared in the Gazette of 25th. Apl.
signed by the minisier for lands has that effcct
— at the time of the proclamation the land was
not precluded by law from being so proclaimed.
The facts being [thus?]| I am of opinion that the
notification of the minister is wholly inoperative
and that the proclamation throwing the lands
open is still in force and will remain in force until
revoked by a like proclamation. Holders of mining
licenses are therefore entitled under Sec. 35. of the
act lo occupy a mine upon the prescribed quantity
ol the area in question &. no other persons can
lawfully do so. Bul before any rights to any
definite part of the land can accrue to the holders
of mining licenses they must comply with the
regulations by taking up occupying and working
claims. If they are then interfered with by others
under a claim of adverse title I think an injunction
could be obtained but in the meantime no active
steps can be taken by them in a Court of Law.
S. W. Griffith
Town Hall Chambers
23, July 1.874,

Opinion of Sir Samuel Walter Griffith. Held by the Supreme Court of Queensland Library
Donated by Feez Ruthning



