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The Chagos UNCLOS Arbitration - Introduction 

In the Matter of the Chagos Marine 
Protected Area Arbitration – Mauritius v UK 
 
Arbitral Award – 18 March 2015 
 
Arbitral Tribunal constituted under Annex 
VII of the UN Convention on the Law of the 
Sea 
 
The Arbitral Tribunal  comprised: 

Professor Ivan Shearer AM, President 
Judge Sir Christopher Greenwood CMG, QC 

Judge Albert Hoffmann 
Judge James Kateka 

Judge Rüdiger Wolfrum 
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Diverse background issues: 
 

Cold War US Airbase 
 

Decolonisation – Detachment of Colonial territories 
 

War on Terror, Extraordinary Rendition and Black Sites 
 

Wikileaks – US Cable reporting on 2009 meeting 
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The Chagos Islands 
• Mauritius became a French 

colonial possession in 1715 
• The Chagos Islands became a 

French dependency of Mauritius 
in the mid-18th century 

• In 1810, the British captured 
Mauritius and France ceded to 
Britain Mauritius and all its 
dependencies (including the 
Chagos Archipelago) in 1814 
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The Chagos Islands 
• Mauritius became independent on 12 

March 1968 
• Prior to independence, Britain began 

negotiations with the Mauritius 
Council of Ministers on the 
detachment of the Chagos Archipelago 
in 1965 in order to establish a US 
airbase on the Island of Diego Garcia 

• The Mauritius Council of Ministers was 
composed of 19 elected members and 
16 members nominated by the British 
authorities 
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Detachment negotiations 
• Lancaster House Meeting and subsequent 

negotiations -  23 September 1965 to 5 
November 1965 

• Agreement to detach Chagos Islands 
• Conditions included: 

• “if the need for the [US defence] facilities on 

the islands disappeared the islands should be 

returned to Mauritius” 

• “the benefit of any minerals or oil discovered 

in or near the Chagos Archipelago should 

revert to the Mauritius Government” 

• On the issue of fishing, the British agreed to: 
“use their good offices with the U.S. Government to 
ensure that the following facilities in the Chagos 
Archipelago would remain available to the Mauritius 
Government as far as practicable … (b) Fishing Rights…” 
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Events following detachment  
• British Indian Ocean Territory established on 8 

November 1965 

• UN General Assembly resolution 2066 (XX) of 16 

December 1965: 
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Events following detachment 
• Agreement on 30 December 1966 to lease 

Diego Garcia to the US until 2016 
• Removal of Chagossian population and 

payments 
• Population of Chagos Islands in 1965 – approx 1360 

persons 
• Between 1968 and 1973, UK proceeded to arrange 

for the purchase of privately held land and to remove 
the Chagossian population from the Archipelago 

• 1972 – UK agreed to pay Mauritius the sum of 
£650,000 as compensation for the costs of resettling 
persons displaced from the Chagos Archipelago 

• Some Chagossians settled in Mauritius, some in the 
Seychelles and some eventually in the UK 

• 1982 “ex gratia” agreement to pay Mauritius £4 
million into a fund for former residents of the 
Archipelago 
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Events following detachment 
• Ongoing sovereignty negotiations 1980-2015 
• Delimitation issues, eg EEZ claims and submission to the 

Commission on the Limits of the Continental Shelf 
• Preferential arrangements for fishing by Mauritian flagged 

vessels 
• UK litigation 

• 2000 – successful challenge before English courts to 
ordinance requiring removal of Chagossians 

• 2004 Order in Council reversed result of 2000 challenge – 
2008 – House of Lords affirmed validity of Order in Council 

• February 2009 British press breaks news of UK plans to establish 
a Marine Protected Area (MPA) around the Archipelago 

• UK initiates public consultation on establishment of MPA on 10 
November 2009 over protests from Mauritius 

• Report on consultation delivered in March 2010.   
• MPA declared on 1 April 2010.  Under MPA complete ban on 

fishing once existing licences expired 
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Mauritius commenced litigation under  UN 
Convention on the Law of the Sea in December 
2010  
 
Other litigation commenced by Chagossians: 
• Before the European Court of Human Rights – 

declared inadmissible in December 2012 
• Before the EU’s European Commission – The 

Commission terminated the case in 2013 
• Further proceedings before UK courts 

following Wikileaks disclosure – unsuccessful 
in 2014 
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Wikileaks disclosure: 
“7. (C/NF) Roberts acknowledged that "we need to find a way to get 
through the various Chagossian lobbies." He admitted that HMG is 
"under pressure" from the Chagossians and their advocates to 
permit resettlement of the "outer islands" of the BIOT. He noted, 
without providing details, that "there are proposals (for a marine 
park) that could provide the Chagossians warden jobs" within the 
BIOT. However, Roberts stated that, according to the HGM,s current 
thinking on a reserve, there would be "no human footprints" or 
"Man Fridays" on the BIOT's uninhabited islands. He asserted that 
establishing a marine park would, in effect, put paid to resettlement 
claims of the archipelago's former residents. Responding to 
Polcouns' observation that the advocates of Chagossian 
resettlement continue to vigorously press their case, Roberts 
opined that the UK's "environmental lobby is far more powerful 
than the Chagossians' advocates." (Note: One group of Chagossian 
litigants is appealing to the European Court of Human Rights (ECHR) 
the decision of Britain's highest court to deny "resettlement rights" 
to the islands' former inhabitants. See below at paragraph 13 and 
reftel. End Note.)” Roberts = Mr Colin Roberts, UK Foreign and 
Commonwealth Office 
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Significance of the March 2015 Arbitral Award: 
• The Arbitral Tribunal found that the UK had violated its duties under 

the 1982 UN Convention on the Law of the Sea to consult with 
Mauritius prior to establishing the Marine Protected Area  

• The Arbitral Tribunal recognised Mauritius’ reversionary interests in 
the Chagos Archipelago.  The Tribunal found that the UK was bound 
under international law to:  
• Return the Chagos Archipelago to Mauritius when no longer needed for 

defence purposes;  
• Preserve the benefit of any minerals or oil discovered in or near the 

Chagos Archipelago for Mauritius; and  
• Ensure that fishing rights in the Chagos Archipelago would remain 

available to Mauritius as far as practicable 
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Significance of the March 2015 Arbitral Award: 
The Arbitral Tribunal explored the relationship of the obligation to have 
“due regard” with other related obligations under the UN Convention on 
the Law of the Sea: 

“[540] The Tribunal considers the requirement that the United Kingdom 
‘refrain from unjustifiable interference’ [in Article 194(4)] to be functionally 
equivalent to the obligation to give ‘due regard’, set out in Article 56(2), or 
the obligation of good faith that follows from Article 2(3). Like these 
provisions, Article 194(4) requires a balancing act between competing 
rights, based upon an evaluation of the extent of the interference, the 
availability of alternatives, and the importance of the rights and policies at 
issue. Article 194(4) differs, however, in that it facially applies only to the 
‘activities carried out by other States’ pursuant to their rights, rather than 
to the rights themselves.” 
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The Arbitral Award also has broader significance: 
In the absence of general compulsory jurisdiction, the 
Award addresses the breadth of jurisdiction deriving from 
the compromissory clauses of the UN Convention on the 
Law of the Sea, eg: 
“[220] As a general matter, the Tribunal concludes that, where a 
dispute concerns the interpretation or application of the 
Convention, the jurisdiction of a court or tribunal pursuant to 
Article 288(1) extends to making such findings of fact or ancillary 
determinations of law as are necessary to resolve the dispute 
presented to it … Where the ‘real issue in the case’ and the ‘object 
of the claim’ … do not relate to the interpretation or application of 
the Convention, however, an incidental connection between the 
dispute and some matter regulated by the Convention is 
insufficient to bring the dispute, as a whole, within the ambit of 
Article 288(1).” 
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The Award consolidates the jurisprudence on estoppel 
under international law and explores the relationship 
between estoppel and binding unilateral undertakings: 

“[446] While the … [International Law Commission] excluded 
estoppel from the scope of its study on unilateral acts, the 
course of its debates clearly recognized the distinct legal origins 
of the two related concepts … 
In the course of these proceedings, the Parties argued for and 
against the existence of one or more binding unilateral acts by 
reference to the Nuclear Tests cases … The sphere of estoppel, 
however, is not that of unequivocally binding commitments (for 
which a finding of estoppel would in any event be 
unnecessary…) but is instead concerned with the grey area of 
representations and commitments whose original legal intent 
may be ambiguous or obscure, but which, in light of the 
reliance placed upon them, warrant recognition in international 
law.” 

The Chagos UNCLOS Arbitration – Broader Significance 



18 

Issues that the Arbitral Award did not explore in 
great depth: 
• Unilateral undertakings 
• Abuse of rights (Article 300) 
• Wikileaks Cable – Note the 2014 English Court of Appeal 

decision that dealt with the admissibility of the cable 
and cross-examination regarding it.  What were the real 
reasons for the haste in declaring the MPA? 

The Divisional Court’s suggestion: 
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The Chagos UNCLOS Arbitration – The Result 
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Concluding Observations: 
• Members of the arbitral tribunal included outstanding 

international legal  generalists.  This enhanced the 
Tribunal’s capacity to apply rules of general 
international law 

• Significant degree of consensus amongst Judges 
(including amongst those Judges in partial dissent) 

• Notwithstanding the fragmented nature of legal 
proceedings surrounding the Chagos Islands, the 
Arbitral Award affirms the systemic integrity of 
international law 
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